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1(1)
Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria.


1I.
sovereignty over the Islands belongs to Aspatria.


2A.
Aspatria has sovereignty over the island till Aspatria’s independence.


21.
Plumbland acquired the Islands by to occupation.


42.
Rydal didn’t acquire the islands by means of conquest.


4a.
Rydal’s action didn’t correspond to the definition of conquest.


5b.
Rydal didn’t have intention to appropriate the islands.


5B.
Aspatria has received the windscale Islands by the cession from Plumbland.


61.
The territory of the newly independent state is decided by the former administrative district.


72.
the clause about the waindscale islands of Great Corby treaty  was null and void


7a.
the clause about the waindscale islands  is null and void because of The independence of Aspatria before the Great Corby treaty.


8b.
a clause of Great Corby treaty is nulls and void  because of the customary international law about the newly independence states


9C.
the Aspatria’s sovereignty over the islands don’t transfer to Rydal after the treaty of Great Corby.


91.
 The acquisition of the Islands based on the prescription is not recognized.


10D.
Aspatria acquired the islands by relatively higher effective control.


11II.
The Islanders are not entitled to independence based on the principle of self-determination.


12A.
The Declaration on Granting Independence to Colonial Countries and Peoples is not applied to the Islands.


131.
The Islands are not the areas where the Declaration on Granting Independence to Colonial Countries and Peoples is applied.


14a.
 Considering Aspatria


14b.
 Considering Rydal


152.
The Declaration on Granting Independence to Colonial Countries and Peoples covers the Islanders.


16B.
The Islands are not under foreign military control


16C.
The Islands belong to Aspatria, so that the principle of external self-determination cannot be applied.


18(2).
Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.


18I.
 Rydal’s rejection of MDR’s bid constituted a violation of the Article IV of the Aspatria-Rydal BIT.


19A.
Rydal’s rejecting MDR’s bid violates national treatment.


201.
Rational government policy.


202.
Reasonable nexus to rational government policy


21II.
Rydal’s rejection of MDR’s bid constituted a violation of the Article V of the Aspatria-Rydal BIT.


23(3).
Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.


23I. 
Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC.


23A.
Disputes relating to the permanent sovereignty over national resources are not arbitrable.


25B.
Rydal does not have a standing to protect the assets of ALEC based on Aspatria-Rydal BIT.


261.
ALEC doesn’t fulfill an “investor of the other Party”.


272.
The assets of ALEC doesn’t fulfill an “investment” of ROCO.


28II. 
Aspatria’s prosecution and sequestration of ALEC’s assets was not a violation of the Article VI of the Aspatria-Rydal BIT.


29A.
Aspatria’s prosecution and sequestration of ALEC’s assets did not constitute expropriation.


30B.
Aspatria’s prosecution and sequestration of ALEC’s assets did not constitute indirect expropriation under Article VI (b) of the Aspatria-Rydal BIT.


311.
 Public welfare objectives


312. 
Due process of law


313. 
Non-discriminatory measures


324. 
Proportionality


33C.
Even if they constitute indirect expropriation, Aspatria’s prosecution and sequestration of ALEC’s assets are justified under Article VI (b) of the Asapatria-Rydal BIT.


331.
Public purpose


342.
Due process of law


343.
A non-discriminatory manner


354.
Prompt, adequate, and effective compensation


36Conclusion and Prayer for Relief
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Statement of Jurisdiction

The Republic of Aspatria and the Kingdom of Rydal have agreed to submit this dispute to the International Court of Justice pursuant to article 40(1) of the Statute of the International Court of Justice (‘Statute’) and in accordance with the Special Agreement notified to the Court on 16 September 2009. Pursuant to article 36(1) of the Statute, the Court has jurisdiction to decide all matters referred to it for decision.
Questions Presented

Applicant, Aspatria, asks the Court to adjudge and declare that:

(1)
Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria because:

(a)
sovereignty over the Islands belongs to Aspatria; and

(b)
the Islanders are not entitled to independence based on the principle of self-determination.

(2)
Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

(3)
Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.
Statement of Facts

The Windscale Islands ("the Islands") are an archipelago. Aspatria is a developed country and was a colony of the Kingdom of Plumbland ("Plumbland"). The Kingdom of Rydal ("Rydal") is a developed country.

In 1777, the Islands were first discovered by Captain Parrish from Rydal. He left behind the flag of Rydal and a monument that asserted the sovereignty of Rydal over the Islands.

In 1778, after a naval ship from Plumbland coming across the Islands, the Viceroy of Aspatria sent Lieutenant Ricoy. Twenty years later, he was ordered back because of internal disturbances. He left the flag of Plumbland and a notice that claimed the Islands on behalf of Plumbland. Nautical charts produced in Plumbland and Aspatria from that period showed the Islands as belonging to Plumbland.

In 1813, a naval ship of Rydal, under the command of Admiral Aikton, was wrecked on the islands. In 1817, The Grizedale had been sent by the Viceroy of Aspatria under Commander Crook. Admiral Aikton informed Commander Crook that he and his men must leave at once or be subject to arrest. Outnumbered and out-armed, Commander Crook chose to depart.

In 1814, war broke out between Rydal and Plumbland over matters unrelated to the Islands. By 1819, an independence movement had emerged in the Viceroyalty of Aspatria, led by the commander Colonel Diaz. He and his supporters won the disturbances. After the declaration of Independence and a Constitutional Convention, Colonel Diaz was elected the first President.

Plumbland was losing the war and sued for peace. The terms of the Treaty of Great Corby, signed in 1821 and shortly thereafter ratified, included an article that the King of Plumbland acknowledges the sovereignty of the Queen of Rydal over the Islands.

In 1827, President Diaz sent an ambassador to Rydal. Queen Constance received the Ambassador recognised the independence of Aspatria. 

By 1823, there had been attempts at revolution in Plumbland. King Piero finally prevailed in his conflict and recognised the independence of Aspatria. In the subsequent Treaty of Woodside, signed in 1841, Plumbland recognised Aspatria’s sovereignty over the former territory of the Viceroyalty of Aspatria, excluding the Islands. At Aspatria’s insistence, a clause was included within the Treaty acknowledging Aspatria’s continued claim to the Islands. 

Until World War II, foreign commercial activity on the Islands, especially by Aspatrian companies, was limited because of restrictions imposed by Rydal. In 1945, Rydal joined the United Nations and designated the Islands a non-self-governing territory.

In 1947, Rydal gave the Islands a constitution. However, the islanders do not posses full Rydalian citizenship. For example, Islanders may not vote in Rydalian elections and have no representation in Rydalian Parliament. 

When Aspatria joined the United Nations in 1949, its Ambassador sent a diplomatic note to the Secretary-General, asserting that Aspatria has indisputable sovereignty over the Islands, deriving from Plumbland’s first settlement and Aspatria’s subsequent independence, notwithstanding any provision of the Treaty of Great Corby.

In the 1970s and 1980s, trade steadily increased between Rydal and Aspatria. In 1985, Aspatria and Rydal negotiated and signed a Treaty Concerning the Encouragement and Reciprocal Protection of Investment ("the Aspatria-Rydal BIT").

The Rydalian Oil Company ("ROCO"), incorporated in Rydal in 1972. ROCO’s corporate structure includes dozens of subsidiaries and related corporations including the A & L Exploration Corporation ("ALEC"), incorporated in Aspatria. ROCO owns 80% of the shares in ALEC.

In 1991, the Natural Resources Act ("NRA") was passed in Aspatria, inter alia making it a criminal offence, for an Aspatrian company to "take any action inconsistent with an exclusive government license or patent concerning natural resources."

In 1997, oil was discovered in the basin around the Islands. The discovery energised an already growing independence movement on the Islands, led by a group calling itself Islanders Longing for Sovereignty and Autonomy ("ILSA"). 

Felix Monte de Rosa's company, MDR Limited, is an Aspatrian corporation engaged in the business of extracting and processing fuel sources. In 2003, MDR Limited petitioned the Aspatrian government for an exclusive license to extract oil from the basin around the Islands. The President of Aspatria, Cecilia Lavin, approved the petition, and the Parliament duly endorsed it in legislation which explicitly referred to the NRA. 

In 2006, the leader of the Assembly of Islands, First Minister Nigel Craven, announced that the Rydalian government had approved an Assembly plan to invite and evaluate bids for the rights to exploit the oil reserves within the exclusive economic zone of the Islands. A committee of the Assembly would evaluate all bids and make recommendations to the full Assembly. A final decision would be made by a majority vote of the Assembly, subject to the assent of the Governor of the Islands, Lucy Black. President Lavin and the Aspatrian Ambassador to Rydal publicly protested the bidding process. The Assembly received only two bids: one from ROCO and one from MDR Limited. 

In October 2007, the committee of the Assembly recommended that MDR’s bid be approved. After a week of consultation with Prime Minister Abbott, Governor Black announced that she was withholding her signature and invited the Assembly to reconsider its recommendation.

On 14 November 2007, the Assembly approved the ROCO bid. Governor Black promptly signed the recommendation and announced that First Minister Craven would immediately initiate negotiations with ROCO towards a final contract.

On 3 December 2007, Monte de Rosa filed a judicial challenge in the courts of Rydal against the results of the Rydalian bidding process, but the case was dismissed for lack of standing to sue. His expedited appeals from that dismissal failed to overturn it, and the Supreme Court denied discretionary review. Monte de Rosa called upon the Aspatrian government to assert its rights under the Aspatria-Rydal BIT.

On 16 November 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA. In connection with the criminal case, the Prosecutor contemporaneously filed an administrative petition, asking the court to seize all assets of ALEC within Aspatria. The court granted the application, and Aspatrian federal police immediately seized all assets of ALEC.　Counsel for ALEC promptly filed a petition with the Supreme Administrative Court of Aspatria, consistent with Aspatrian law, asking that the order be cancelled. On 3 March 2008, the Supreme Administrative Court denied ALEC’s petition in ALEC v. Langdale Administrative Court. 

Meanwhile, the controversy rejection of the MDR’s bid sparked non-violent protests across the Islands.

 
ILSA organized a number of public rallies and called for a referendum on independence. First Minister Craven called a meeting of the Assembly, which passed a resolution declaring that the Islanders had the right to determine their own future and that a plebiscite should be held.

A plebiscite was held on 6 December 2008. The Assembly announced that 76% of the Islanders had voted for independence. President Lavin condemned the plebiscite as illegal. 

On 1 February 2009, Prime Minister Abbott sent a diplomatic note to President Lavin, stating that Aspatria’s unlawful prosecution and seizure of ALEC’s assets has made it impossible for ROCO to exploit this resource, and proposing that the two governments begin negotiations immediately. President Lavin accepted the offer to negotiate, and the two States concluded the present Special Agreement.
Summary of Pleadings

Assistance by Rydal to the Windscale Islands is not justified under international law. There are two reasons.

Firstly, sovereignty over the Islands belongs to Aspatria. This means that assistance by Rydal violates the principle of non-intervention of Aspatria. Thus, the acts of Rydal are illegal under international law.

Secondly, in addition, the Islanders have no right of self-determination. The assistance by foreign states to the people who have the right to become independent as self-determination is justified under customary international law. However, the Islanders don’t fulfill the requirement of independence under international law.

Thus, the Assistance by Rydal is not justified under international law.

Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT. Namely Rydal’s rejection constituted a violation of Article IV which provides national treatment and Article V which provide fair and equitable treatment.

Rydal does not have standing to invoke the Aspatira-Rydal BIT to protect the assets of ALEC, an Aspatrian company. This is because the principle of permanent sovereignty over natural resources is a jus cogens and therefore article 13 of Aspatria-Rydal BIT is void for the sequestration of assets of ALEC. Even if the principle of permanent sovereignty over natural resources is not a jus cogens, Rydal does not have a standing to protect the assets of ALEC based on Aspatria-Rydal BIT. 

And in any event, Aspatria did not violate the Aspatria-Rydal BIT for three reasons; namely the sequestration did not constitute expropriation, in accordance the Article VI (b) the Aspatria-Rydal BIT the mesure of Aspatria did not constitute and even if the measure constituted expropriation, the measure is legalized under the Article VI (a) the Aspatria-Rydal BIT.

Thus, Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an asptrian company, and aspatria did not violate the Aspatria-Rydal BIT.

Pleadings

(1)
Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria.
Under customary international law, a state witch interferes the matter of domestic jurisdiction of another country is in violation of the principle of nonintervention.
 However, the assistance to the people who have the right of independence is not the matter of domestic jurisdiction, and not regarded as interference in the matter of domestic jurisdiction.

In order to prove that Rydala’s intervention to Aspatoria, we demonstrate that:

1) The sovereignty over the Islands belongs to Aspatria,

2) The Islanders are not entitled to independence based on the principle of self-determination.

I.
sovereignty over the Islands belongs to Aspatria.
In the present case, Aspatria was a colony of Plumbland when the territorial dispute was occurred .In order to demonstrate sovereignty over the Islands belongs to Aspatria, it is necessary to demonstrate that Plumbland had acquired sovereignty over the Islands effectively, and then Aspatria succeeded to it. Which country a territory belongs to is determined according to the original title if the actual fact is clear .
 

In the present case, the fact is clear, so we demonstrate that the islands belong to Aspatria according to the original title. Moreover, we demonstrate that the islands also belong to Aspatria even if we can’t determine the belonging of the Ilsands according to the original title.

In the following, we demonstrate that:1)Plumbland had had sovereignty　over the Islands till Aspatria became independent, 2)Aspatria succeeded to the Islands from Plumbland, 3) sovereignty over the Islands hasn’t transferred to Rydal after concluding the Treaty of Great Corby, 4)Further, the effectiveness of acquiring territorial title must be recognized according to intertemporal-law.

First of all, we examine 1) according to intertempolal law.

A.
Aspatria has sovereignty over the island till Aspatria’s independence.
That Plumbland has sovereignty over the Islands requires that Plumbland acquired the Islands and the sovereignty doesn’t transfer to Rydal through the control of Rydal.

In the following, we demonstrate that 1) Plumbland acquired the Islands by occupation, 2) the conquest of the Islands by Rydal was not realized, 3) Rydal could not acquire the Islands by reason of the relative strength of the sovereignty.
1.
Plumbland acquired the Islands by to occupation.
Occupation ,  which is one of the territorial titles, means that 1) a state can acquire sovereignty over 2)  terra  nullius　 3) when it has exercised effective control.
 

Terra nullius is the territory which doesn’t belong to any state .　During the period from the latter half of 18th century to the first half of 19th century, the effective possession meant that the settlers cultivate the land and settled down.
 The demanded degree of effective possession is different depending on the characteristic of the territory. Thus, a slight action of occupation is sufficient in the areas which have a small population or on desert islands. Also, if there is no people in the area which the settlers try to colonize, they can acquire the whole area with the exercise of effective control limited to a part of the area.

In the present case, in 1778, under the command of the Viceroy of Aspatria, 1) the settlement was established at Salkeld, which is one of the islands.

2) Also, a series of the action of Captain Geoffrey Parrish was just discovery and didn’t include effective possession so that Rydal did not acquire the territorial title. Thus, the Islands was still terra nullius. 

3) On the other hand, Plumbland displayed the intention of possession, so Rydal exercised effective possession over the Islands.

Therefore, Plumbland fulfilled 3 requirements for occupation and acquired the Islands.

2.
Rydal didn’t acquire the islands by means of conquest.

Rydal began to dominate the island illegally in 1813, and Rydal made Plumbland leave from the Windscale islands by means of force in 1817.In the following, we will show that this Rydal’s action is not regarded as conquest of the islands.

In order to accomplish conquest effectively, it is required that the action correspond to definition of the conquest, the state has the intention to appropriate the territory, and the state has solid possession to the territory
.

Therefore in the following, we demonstrate that (1)Rydal’s action didn’t correspond to the definition of conquest and (2).Rydal didn’t have intention to appropriate the islands.

a.
Rydal’s action didn’t correspond to the definition of conquest.

Conquest means that the state concerned to war establishes military occupation a whole of or a part of territory of hostile state by use of force in the time of war
. Military occupation is that the state overcomes the hostile state and establishes domination by use of force in any part of an enemy's territory
.
In the present case, though in 1819, when Rydal made Plumbland leave from the islands, the war between Rydal and Plumbland was occurred, Rydal people in the islands didn’t know that war was occurred, and they didn’t use force. They were only armed when they made the action. They only made Plumbland leave the islands, which they thought as the territory of Rydal. 

Thus Rydal didn’t use force and establish military occupation. 

For these reasons, Rydal’s action didn’t correspond to the definition of conquest.

b.
Rydal didn’t have intention to appropriate the islands.

When the state declares or proclaims intention of annexation formally, the state is regarded as having intention of appropriate
.

In the present case, Queen of Rydal affirmed the action by Aikton and regarded the action as the action made by the state, but this affirmation rest on the premise that Rydal had accomplished occupation. Thus Rydal didn’t have intention of annexation.

For these reasons, Rydal didn’t have intention to appropriate the islands.

B.
Aspatria has received the windscale Islands by the cession from Plumbland.
In present case, there is the dispute about whether Aspatria succeed to the Rydal’s sovereignty over the Islands regardless of an article that says the sovereignty over windscale islands transfer from Plumbland to Rydal.

In the following, we demonstrate that 1) the territory of the country is decided by the former administrative division, 2) we can regard the Islands, which is Aspatria’s old administrative division, as Aspatria’s territory, and the provision for Windscale Islands in the Treaty of Great Corby is null.

1.
The territory of the newly independent state is decided by the former administrative district.
The Principle of uti possidetis has two factors: 1) to decide the territory of the newly independent state from former administrative district, 2) to delimitate the frontier of the state from former administrative district.

 With regard to the second meaning, it hasn’t established in customary international law because there have been many disputes. On the other hand, with regard to the first meaning, because there have been no disputes by newly independent states, it has established in customary law. We can confirm this fact from the constitutions of many newly independent states
, which realize opinio juris of states.
 

Thus, the Principle of uti possidetis has established in customary international law.

In present case, windscale islands is included in administrative division. This is confirmed by a clause that confirmed Aspatria’s sovereignty over the former territory of the Viceroyalty of Aspatria, excluding the Islands: the term of ‘excluding the Islands’ shows the islands is included Aspatria’s administrative division during the Aspatria’s colonial period.
2.
the clause about the waindscale islands of Great Corby treaty  was null and void
In the following, we demonstrate that Aspatria’s independence was establish and the clause about the waindscale islands of Great Corby treaty was null and void.

a.
the clause about the waindscale islands  is null and void because of The independence of Aspatria before the Great Corby treaty.
In case Aspatria became independence before the Treaty was concluded, Plumbland was not able to stipulate the clause about the Windscale Islands because Plumbland did not have the sovereignty of the Windscale Islands.

Therefore, in the following, we demonstrate that Aspatria became independence before the Treaty was concluded.

Under customary international law, to become a state as a legal person on international law, these requirements are needed;1) a permanent population 2) a defined territory 3)government 4)Independence
.

1) A permanent population means that an association lives in a certain area controlled by a stable political community
.

2) A defined territory means a certain area, the existence of fully delimited frontiers is not required 
.

3) Government means a stable political community, supporting a legal order, in a certain area

4) Independence is represented by the requirement of capacity to enter into relation with other states
.

In present case, 1) independence movement in Aspatoria shows the permanent a population, 2) all laws applied on Aspatria’s territory shows a defined territory, 3) Aspatrian Constitution was established and the first President of Aspatria was elected in 1820 show the government. 4) Constitute and the first President are presumed to be the capacity to enter into relation with other states.

Thus, Aspatria fulfilled requirements of the states in 1821..

Therefore, the clause about the islands is null.

b.
a clause of Great Corby treaty is nulls and void  because of the customary international law about the newly independence states 

We demonstrate that, even if the above requirements are not enough in order to become a subject under international law in regard to independence of a colony, the clause of the Treaty is null.

Under customary international law, when a state is becoming independent, other states should respect for the border of its territory which it insists. This is because it is irrational that the territory is arbitrarily deprived from de facto states under circumstance of instability legal states,

Thus, a clause of cession about the territory of the newly independence states

In the present case, Aspatria was colony of Plumbland. As above
C.
the Aspatria’s sovereignty over the islands don’t transfer to Rydal after the treaty of Great Corby.
As stated above, we demonstrated Aspatria have the sovereignty over windscale islands. However, there is the question whether the action of Rydal after1818 transfer the sovereignty over the windscale islands to Rydal from Aspatria.

Therefore we prove that Rydal cannot acquire the sovereignty over the windscale islands from any title to territory. 

1.
 The acquisition of the Islands based on the prescription is not recognized.

Prescription is territorial title which is acquired by the continuous and peaceful exercise of state sovereignty to the territory of another state.

In theory, whether the territorial title of prescription is recognized or not is controversial, but the acquisition of territory based on prescription is not established under customary international law
.

This is because in the claim for the acquisition of territory based on prescription, it is necessary to claim that illegal possession is justified by the recognition of the present condition. 

Thus, states refrain from claiming prescription in an actual conflict. In fact, the acquisition of territory based on prescription has never been recognized in an international court.

From the above, the existence of opinio juris and state practice as to prescription is recognized.

Consequently, the acquisition of territory based on prescription is not recognized in the present case.

D.
Aspatria acquired the islands by relatively higher effective control.
Under customary international law, the state which has exercised relatively more effective control over the areas can acquire the established territorial title
. In judging the relative superiority of title, the critical date to compare the evidence needs to be determined.

The critical date is the date the dispute occurred . Since the action after the date is not regarded as legal evidence, the action of a state after that has no evidential value
.

In the present case, both Plumbland and Rydal became aware of conflict over theIslands in 1818.

Thus, the year of 1818 is set for the critical date.

In the following, we demonstrate that Plumbland has exercised  relatively  superior authority.

The exercise of effective control is expression of state sovereignty
. Thus, the action of a private citizen is not regarded as expression of sovereignty. 
 However, the action of a private citizen is regarded as the exercise of state sovereignty exceptionally when the action obtains the state approval. 

In the present case, when Plumbland protested against Rydal and both of them became aware of the existence of conflict, Rydal didn’t know the action of Admiral Aikton. Thus, the action of Admiral Aikton is not recognized as the exercise of state sovereignty because the confirmation was given by Rydal after the critical date. Therefore, this action had no evidential value. 

On the other hand, the fact that Plumbland accomplished settlement under the command of the Viceroy means that there was manifestation of state sovereignty.

Thus, the effective control of Plumbland was relatively stronger than that of Rydal.

II.
The Islanders are not entitled to independence based on the principle of self-determination.
Obviously from demonstration of A, the Islands have belonged to Aspatria since its independence, but now they are governed illegally by Rydal now. 

Thus, the independence of Islanders without agreement of Aspatria, which has sovereignty over the Islands, is meaningless and is not recognized.

Therefore, the independence can be recognized only when islanders could assert “the principle.”

‘The principle of self-determination’ can be divided to ‘the principle of external self-determination’ which recognizes independence and ‘the principle of internal self-determination’ which recognizes internal autonomy. 
 When the people couldn’t realize their internal autonomy, ‘the principle of external self-determination’ is applied to the people.

Thus, in this paragraph, we demonstrate that the principle of external self-determination does not apply to the Islands.

Under customary international law, this right includes three rights as follows: Concerning areas, 1) the right of independence of areas applied the Declaration on Granting Independence to Colonial Countries and Peoples to, also concerning situations 2) the right of independence of areas under military control, and 3)the right of secession of area of the states in the colonial situation other than 1) and 2).
 This is because only independence could avoid the violation of the people’s rights in such situation itself where they are violated their rights.

In the following, we demonstrate that three rights above are not granted to the Islands.

A.
The Declaration on Granting Independence to Colonial Countries and Peoples is not applied to the Islands.
1.
The Islands are not the areas where the Declaration on Granting Independence to Colonial Countries and Peoples is applied.

The only when the areas are applied to the Declaration on Granting Independence to Colonial Countries and Peoples (‘the Declaration’) they are allowed to become independent.
 Even if the area is recognized as the non-self-governing territory under the Charter of United Nations chapter 11, it is not always the area where the Declaration is applied. 

This is because the area where the Declaration is applied is different from the area where the Charter United Nations chapter 11 is applied.

The Declaration provides that the covered areas mean “Trust and Non-Self-Governing Territories or all other territories which have not yet attained independence”.
 “All other territories which have not yet attained independence” are the territories which the Committee specially recognized as such.
 

In the present case, we don’t need to examine Trust Territories.

Thus, in the following, we demonstrate that the Islands do not fulfill the requirement for the covered areas under The Declaration.

To be the covered areas under The Declaration, 2 requirements are needed to fulfill as follows:1)the administering state makes an application or the Committee gives recognition, 2)the standard of recognition is fulfilled.

The standard of recognition of the covered areas is that “a territory which is geographically separate and is distinct ethnically and/or culturally from the country administering it”.
 And the additional elements which is an administrative, political, juridical, economic or historical nature may be brought into consideration.
 

In the present case, both i)Aspatria and ii)Rydal can be considered as the administering states. In the following, we demonstrate that these requirements are not fulfilled in both the case.

a.
 Considering Aspatria

Considering the relation between Aspatria and the Islands, Aspatria don’t make the application. Also, in spite of many sessions by Special Committee, we cannot confirm the existence of the recognition. Thus, the requirement 1) is not fulfilled.

b.
 Considering Rydal

Considering the relation between Rydal and the Islands, the Islanders consist of the descendants of settlers from Rydal and belong to the same ethnical group as Rydal, which means that the Islands are the same as Rydal ethnically and historically. Also, we cannot confirm that the Islands are different from Rydal culturally. Thus, the requirement 2) is not fulfilled.

From the above, the standard of recognition as to the covered area is not fulfilled in both the case.

Consequently, the Islands are not the areas where the Declaration is applied

2.
The Declaration on Granting Independence to Colonial Countries and Peoples covers the Islanders.

Under the context of decolonization, the right of independence is not granted to the residents in the case :1) sovereignty of another country existed before the area was colonized, 2)the residents in the colony are settlers.
 

This is because the purpose of granting the peoples in the colony to independent from the home countries is in order to recover the right to have the representative government which was lost in the process of colonization.
 

Thus, in the case other than such a situation, the independence is not granted.

In the present case, as we demonstrated on the claim 1(a), Aspatria had had sovereignty over the Islands before Rydal started to exercise control over the Islands. Also, the Islanders consist of settlers from Rydal.

Thus, 2 requirements are fulfilled.

Therefore, the Islanders are not entitled to the right of independence.

B.
The Islands are not under foreign military control

‘Foreign military control’ means the continuation of acts or threats of foreign military intervention and occupation that are threatening to suppress, or have already suppressed, the right to self-determination of an increasing number of sovereign peoples and nations.

In the present case, the Islands are under the control of Rydal, but is not by the use of force.

Thus, the Islands are not under foreign military control.

C.
The Islands belong to Aspatria, so that the principle of external self-determination cannot be applied.

Under customary international law, secession from independent states by the people within the states is not fundamentally recognized.
 

This is because recognition of secession in all cases can lead to a violation to the principle of territorial integrity.

However, it can be recognized exceptionally in case 1)the areas are in colonial situations and 2)only maintaining internal autonomy is insufficient.
 

This is because territorial integrity to preserve the unity of the state is not guaranteed in the case the state fails to carry out its obligation to protect its people.
 

In the following, we demonstrate that 2 requirements for recognition of secession above were not fulfilled in the present case.

The colonial situation means that there is economic discrimination or genocide.
 And insufficiency of internal autonomy means that the political status of the people is not recognized and isn’t given the right to enjoy a benefit from their home government.
 

In the present case, there is no evidence of economic discrimination or genocide. Also, Aspatria has given Islanders civil rights and has applied the constitution over the Islands. Furthermore, Aspatria has given the Islanders its citizenship. Thus, the Islands are not in the colonial situation. 

From the above, 2 requirements for recognition of secession are not fulfilled. 

Consequently, the Islanders are not entitled to independence based on the principle of self-determination.

(2).
Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

After 2006, the two companies, MDR of Aspatria and ROCO of Rydal, made bids for the rights to exploit the oil reserves in the Windscale Islands. Then, though MDR’s bid was recommended by the Aspatrian Assembly, the bid was rejected by Lucy Black, who had been appointed by Rydal as the Governor of the Islands. In the following, we demonstrate that this rejection violates the Aspatria-Rydal BIT.

I.
 Rydal’s rejection of MDR’s bid constituted a violation of the Article IV of the Aspatria-Rydal BIT.

The Article IV of the Aspatria-Rydal BIT provides that the parties shall accord investments and investors of other Party national treatment and most-favored nation treatment.

 National treatment means that a Party treats the investors of the other Party as well as those of a Party
, and most-favored nation treatment means that a Party treats the investors of the other Party as well as those of third party.

In the present case, the problem is whether Rydal treated MDR, an Aspatrian company, differently from ROCO, a domestic company of Rydal when Rydal evaluated bids.
Thus, in the following, we demonstrate that Rydal’s rejection MDR’s bid violates national treatment.

A.
Rydal’s rejecting MDR’s bid violates national treatment.

The Article IV of the Aspatria-Rydal BIT provides that a Party shall treat the investors of the other Party as well as the investors of the Party when both of them are in like circumstances.

 The terms, “in like circumstances”, mean the situation when a Party does not have rational need to treat non-national investors differently from national investors when they engage in the same economic or business sector.
 
In other words, even if a Party treats national and non-national investors differently, the treatment does not constitute a violation of national treatment when there is rational need.
 
This is because the excessive restriction of national sovereignty prevents a Party from accepting investments, and it leads to interfere fulfilling the purpose of BITs, promoting investment.

The existence of the rational need to treat investors differently is judged from two following requirements; (i) rational government policy, and (ii) reasonable nexus to rational government policy.

In the present case, MDR and ROCO made bids for the same rights to exploit the oil reserves, so the two companies engaged in the same business sector. 

Thus, in the following, we demonstrate that Rydal’s rejection of MDR’s bid doesn’t satisfy the two requirements

1.
Rational government policy.
“Rational government policy” means environmental concerns, protecting public interest and avoiding trade distortions.
 “Public interest” means public health, security and hygiene.

 
In the present case, Governor Black rejected MDR’s bid to safeguard the long-term economical viability of the Islands.

 Thus, the rejection did not have rational government policy.

2.
Reasonable nexus to rational government policy
If it is an effective measure to achieve the policy, there is reasonable nexus between the measure of a Stare and its rational government policy.

 
In the present case, the government policy of the rejection of Governor Black is to safeguard the long-term economical viability of the Islands. 

First, the difference of recognition of history, culture and value between the Islander and MDR does not prevent economical viability, because there are long-term trade relations between Aspatria and the Islands. 

Second, MDR will be able to develop oil industries into the basic industries in the Islands and deliver much more economic prosperity than ROCO, because　MDR planned to build a facility in the Islands and to employ Islanders as opposed to ROCO which planned to use facilities an equipments in Aspatria. So, the rejection of MDR’s bid was not an effective measure to achieve the policy.

 
Thus, there is no reasonable nexus to rational government policy.

Therefore, Rydal’s rejection of MDR’s bid constituted a violation of the Article IV of the Aspatria-Rydal BIT.

II.
Rydal’s rejection of MDR’s bid constituted a violation of the Article V of the Aspatria-Rydal BIT.
Concerning how to treat the investments by the investors of the other Party, the Article V of the Aspatria-Rydal BIT provides that Parties must fulfill the following obligations about investment treatment; the obligations of “fair and equitable treatment”, “full protection and security”, and “non-discrimination”.

 The obligation of “fair and equitable” treatment means that Parties shall provide investors with the expectable investment system
, and the obligation of “full protection and security” means that Parties must protect investments from physical violence, such as a battle by general people.

 
In the following, we demonstrate that rejection of Rydal for MDR’s bid violates the obligation of fair and equitable treatment among these obligations.

 
The obligation of “fair and equitable treatment” provides that a Party shall make sure of “transparency”.

When the following requirements are satisfied, the treatment for investment is transparent; (a) a Party releases the information needed for investors so that investors can get it, and (b) a Party doesn’t arbitrarily withdraw decision or approval for investment which the Party made before.
 
This is because, in order to make secure environment of investment and promote investment, a Party needs to provide investors with the investment system in which investors can expect valid profits.

 
In the present case, first, Rydal released the information concerning the bids, so the requirement (a) are fulfilled. Second, Governor Black considered the factor,“the long-term viability of the territory and its people,” which was not included among the standards released before, when she rejected MDR’s bid more profitable than ROCO’s bid.

 
Thus, Rydal’s rejection of MDR’s bid did not have transparency.

 
Therefore, Rydal’s rejection of MDR’s bid violates the obligation of fair and equitable treatment in the Article V of the Aspatria-Rydal BIT.

Consequently, Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

(3).
Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.
I. 
Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC.

A.
Disputes relating to the permanent sovereignty over national resources are not arbitrable.
In this paragraph, we demonstrate that Rydal may not invoke Aspatria-Rydal BIT because Rydal may be against the obligation of the principle of permanent sovereignty over the natural resources, which is jus cognes. 


The rights of peoples and nations over natural resources are inherent rights of peoples and nations and inalienable.
 On 1962, General Assembly adopted Resolution 1803 about “Permanent sovereignty over natural resources”.
 After Resolution 1803, the rights appeared in this resolution recognized as a jus cogens.
 


In fact, judge Weeramantry in his dissenting opinion in East Timor Case regarded these rights as “assertible erga omnes”.
 The notion of erga omnes obligation is related to the idea of jus cogens.
 



Therefore, the principle of the permanent sovereignty over natural resources is a jus cogens. This principle means that states exercise the permanent sovereignty at their own will. As a corollary, interference about the matter of the permanent sovereignty without state’s consent is strictly prohibited as a jus cogens. 



In addition, article 53 of the Vienna Convention on the Law of Treaties provides that an obligation of a treaty is void if it conflicts with a peremptory norm of general international law.


Hence, the provision which allows interference to permanent sovereignty over natural resources is void unless the treaty has a special agreement.


In the present case, the sequestration of all assets of ALEC was exercise of a permanent sovereignty over natural resources. This is because ALEC is a company which exploits oil in Aspatria and the sequestration was caused under NRA, which purpose is to protect natural resources of Aspatria. Moreover, there is no agreement which allows the party to interference to sovereignty over natural resources in the Aspatia-Rydal BIT.


Therefore, the article 13 of the Aspatria-Rydal BIT is void for the sequestration of assets of ALEC.
 


For the reasons stated above, Rydal doesn’t have standing to invoke the Aspatria-Rydal BIT to protect the asset of ALEC.
B.
Rydal does not have a standing to protect the assets of ALEC based on Aspatria-Rydal BIT.
Even if the doctrine of permanent sovereignty over natural resources is not a jus cogens principle, the assets of ALEC, an Aspatrian company, must be an “investment” by an “investor of a Party” on the Aspatria-Rydal BIT in order to be protected
.

     In the following, we demonstrate that (a) ALEC doesn’t fulfill an “investor of the other Party” and that (b) ROCO fulfills an “investor of a Party” but the assets of ALEC doesn’t fulfill an “investment” of ROCO.
1.
ALEC doesn’t fulfill an “investor of the other Party”.
The Aspatria-Rydal BIT provides that an enterprise of a Party which has made an investment in the territory of the other Party fulfills an “investor of the other Party”.
 In the case of legal entities, most BITs use one of three different criteria for determining nationality of the enterprise: (i) the country of organization, (ii) the country of the seat or/and (iii) the country of ownership or control.

 Requirement (ii), the country of the seat, means that the country is the place where effective management takes place.
 Requirement (iii), the country of ownership or control, means that the country where a shareholder who has shares or the rights to vote 50% and over is.
 This criteria applies only when the other standards are weak.
 This is because this is not a standard feature and, moreover, this is difficult to confirm and is almost impossible to maintain forever.

In the present case, ALEC was incorporated in Aspatria under Aspatrian domestic law and manages a business such as exploiting oil in Aspatria. Hence, Aspatria meets the criteria (i) and (ii).

     Therefore ALEC doesn’t fulfill an “investor” of Rydal.
2.
The assets of ALEC doesn’t fulfill an “investment” of ROCO.
The Aspatria-Rydal BIT provides that every asset of an investor which has characteristics of an investment fulfills “investment”.
 Characteristics of an investment need to have the following features: (i) a certain duration, (ii) a certain regularity of profit and return, (iii) assumption of risk, (iv) a substantial commitment, and (v) significance for the host state’s development.
 In the following, we demonstrate that ALEC’s assets don’t satisfy the requirement (v). Requirement (v), significance for the host state’s development, means a large contribution by the capital-importing country to economy such as infrastructure and financial project.

In the present case, besides ALEC, Aspatria has own corporation engaged in the business of extracting oil such as MDR, and therefore ALEC’s contribution is insufficient for Aspatria’s economic development. In these respects, ALEC does not contribute to Aspatria’s economic development.

Therefore, the assets of ALEC do not satisfy the feature (v) and consequently the assets of ALEC are not equivalent to an “investment” of ROCO.

Therefore, Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company.
II. 
Aspatria’s prosecution and sequestration of ALEC’s assets was not a violation of the Article VI of the Aspatria-Rydal BIT.

In November 2007, Aspatria sequestrated all assets of ALEC including bank accounts and an oil tanker, in order to prevent ALEC from furthering the conduct which violates NRA. 
In the following, we demonstrate that the sequestration does not violate the Article VI of the Aspatria-Rydal BIT which stipulates expropriation.

Aspatria’s prosecution and sequestration of ALEC’s assets may justify if it is showed to meet following conditions; (A) Aspatria’s prosecution and sequestration of ALEC’s assets did not constitute expropriation, (B) the measure does not constitute indirect expropriation under the Article VI (b) the Aspatria-Rydal BIT and (C) the measure in question is legalized under the Article VI (a) the Aspatria-Rydal BIT.  
In the following, we demonstrate that Aspatria’s prosecution and sequestration of ALEC’s assets met these three conditions.

A.
Aspatria’s prosecution and sequestration of ALEC’s assets did not constitute expropriation.

 
Expropriation means that a national institution deprives property right or perpetually transfers control right.
 

When not only tangible assets but also intangible assets, such as the rights on contracts, can be expropriated, the Aspatria-Rydal BIT protects the assets.
 An action is identified as expropriation when the following requirements are satisfied; (i) substantial deprivation, and (ii) perpetual deprivation.
 

The requirement (i), Substantial deprivation, means that the rights to economically use and enjoy ownership and investment assets. And the requirement (2) means that temporary invasion is not identified as expropriation.

 
In this case, the Aspatria’s measure is sequestration, and it is provided by section 117-10 of the Aspatrian Criminal Code that, passing judgment, the seized assets are returned. Thus, it can be said the invasion is temporary.

 
Therefore, Aspatria’s prosecution and sequestration of ALEC’s assets did not constitute expropriation.
B.
Aspatria’s prosecution and sequestration of ALEC’s assets did not constitute indirect expropriation under Article VI (b) of the Aspatria-Rydal BIT.

Article VI (b) of the Asapatria-Rydal BIT provides that measures of a Party which are designed and applied to protect legitimate public welfare objectives do not constitute indirect expropriation.

“Indirect expropriation” means the measure that indirectly restricts personal property right by means of, for instance, applying law is called.
 A measure to protect public welfare has to meet (a) public welfare objectives
, (b) due process of law
, (c) non-discriminatory measures
 and (d) proportionality.

In the following, we demonstrate that the sequestration of ALEC’s assets meets these four requirements and does not constitute indirect expropriation.
1.
 Public welfare objectives

“Public welfare” includes public health, security, environment concerns and land planning.
 The administration of natural resources is the one kind of land planning.

 
In the present case, the purpose of the measure of Aspatria is accord to the NRA’s purpose to control natural resources.

Thus, the measure of Aspatria has public welfare objective.
2. 
Due process of law

A measure to protect public welfare should be adopted as application of law.

In the present case, ALEC’s assets were sequestrated by Aspatria according to NRA, the Aspatrian criminal code and the court’s decision.

Thus, the measure of Aspatria meets the obligation of due process of law.
3. 
Non-discriminatory measures

“Non-discriminatory measures” means distinction without rational reasons.
 The one obviously discriminative, for instance, racially discrimination and reprisals constitutes discrimination.

     In the present case, ALEC’s assets were sequestrated by Aspatria according to NRA, the Aspatrian criminal code and the court’s decision. It shows that Aspatria did not treat differently between ALEC and other companies.  

Thus, the measure was non-discriminatory.

4. 
Proportionality

A measure to protect public welfare needs proportionality between damages which an investor suffers by a regulating measure, and purposes which a state has.
 A proportional measure has to meet two requirements: (a) a regulating measure meets due purpose and (b) there is no alternative means which less violate investor’s rights.

In the present case, first, the measure of Aspatria is to sequestrate all assets of ALEC, including bank accounts and an oil tanker. The purpose of this measure is to prevent ALEC from furthering criminal conduct by depriving ALEC’s ability to exploit oil. Thus, the regulating measure meets due purpose (a). 

Second, with regard to alternative means (b), ALEC, which is a subsidiary company of ROCO with a large amount of capitals, was able to gain ability to exploit oil again through ROCO’s investment of capitals, machinery and vessels unless Aspatria practically suspended ALEC’s activity by sequestrating all assets of ALEC. Thus, Aspatria did not have alternative means.

Thus, the sequestration of ALEC’s assets is equivalent to a balanced measure.

Therefore, Aspatria’s prosecution and sequestration of ALEC’s assets did not constitute indirect expropriation under Article VI (b) of the Aspatria-Rydal BIT.
C.
Even if they constitute indirect expropriation, Aspatria’s prosecution and sequestration of ALEC’s assets are justified under Article VI (b) of the Asapatria-Rydal BIT.

The Article VI (a) of the Asapatria-Rydal BIT provides that legitimate expropriation has to meet (a) public purpose, (b) due process of law, (c) non-discriminatory measures and (d) prompt, adequate, and effective compensation.

In the following, Aspatria proves that the sequestration of ALEC’s assets meets these four requirements and it is legalized under Article VI (b) of the Asapatria-Rydal BIT.

1.
Public purpose

“Public purpose” includes public policy, public health and the protection of the environment. 
“Public purpose” is broader than “public welfare”, and the lawful regulation was deemed to have “public purpose”.

In the present case, the measure of Aspatria accords to NRA and the Aspatrian criminal code.

 
Thus, the measure of Aspatria has public purpose.
2.
Due process of law

The legitimate expropriation should be adopted as application of law.

In the present case, ALEC’s assets were sequestrated by Aspatria according to NRA, the Aspatrian criminal code and the court’s decision.

Thus, the measure of Aspatria meets the obligation of due process of law.
3.
A non-discriminatory manner

“Non-discriminatory measures” means distinction without rational reasons.
 The one obviously discriminative, for instance, racially discrimination and reprisals constitutes discrimination.

In the present case, ALEC’s assets were sequestrated by Aspatria according to NRA, the Aspatrian criminal code and the court’s decision. It shows that Aspatria did not treat differently between ALEC and other companies.  

Thus, the measure was non-discriminatory.
4.
Prompt, adequate, and effective compensation
Expropriation is lawful if it is accompanied by payment of compensation which corresponds to the taken asserts.
 

First, “prompt” means that it is paid without the delay, and it is prohibited to exceed five years from the time of expropriation.
 

However, as an exception, it is permitted to put more extension on payment in case the investment is expropriated by the State as a sanction against an investor who has violated the State's law and regulations which have been in force prior to the taking, as such violation is determined by a court of law.
 

Second, “adequate” means that it is based on the fair market value of the taken asserts.
 Finally, “effective” means that it is paid in the currency brought in by the investor where it remains convertible.

In the present case, Aspatria’s sequestration of ALEC’s assets is compensable.  Aspatria may pay compensation within five years from November 2007. 

 Thus, the measure fulfills prompt, adequate, and effective compensation.

Therefore, Aspatria’s prosecution and sequestration of ALEC’s assets are justified under Article VI (b) of the Asapatria-Rydal BIT.

 
Consequently, Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.
Conclusion and Prayer for Relief

For the foregoing reasons in this Memorial, Applicant respectfully asks this honorable Court to adjudge and declare that:

(1)
Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria because:

(a)
sovereignty over the Islands belongs to Aspatria; and

(b)
the Islanders are not entitled to independence based on the principle of self-determination.

(2)
Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

(3)
Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.

Respectfully Submitted,

Agent for Aspatria.
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