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1Pleadings (including PRAYER FOR RELIEF)


1I. Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria.


1I-A. Sovereignty over the Islands belongs to Aspatria.


1I-A-1. Under customary international law, Plumbland had sovereignty over the Islands before Aspatria became independent.


2I-A-1-a. Under customary international law, the Islands were terra nullius in 1778.


3I-A-1-b. Plumbland occupied the Islands effectively between 1778 and 1799.


4I-A-1-c. The occupation of Plumbland was enough to acquire the all territory of the Islands.


4I-A-1-d. Plumbland continued to have sovereignty over the Islands until the independence of Aspatria.


5I-A-2. Aspatria succeeded the Islands from Plumbland by the independence.


5I-A-2-a. Under customary international law, Aspatria became independent on 1 July 1820.


6I-A-2-b. Under the principle of uti possidetis juris, Aspatria succeeded the Islands from Plumbland by the independence.


7I-A-3. Aspatria has had sovereignty over the Islands continuously.


8I-A-3-a. Aspatria was not obliged to cede its sovereignty over the Islands by the Treaty of Great Corby since the Treaty was invalid.


8I-A-3-b. Rydal did not acquire the sovereignty over the Islands by prescription.


9I-A-4. Critical date should be settled at 16 September 2009.


10I-B. The Islanders are not entitled to independence based on the principle of self-determination.


11I-B-1. Under customary international law, the Islanders are not entitled to independence as the “people of non-self-governing territory.”


11I-B-1-a. Under customary international law, the Islanders are not entitled to independence as the “people of non-self-governing territory”since the Islands are not non-self-governing territories.


13I-B-1-b. Even if the Islands are non-self-governing territory, under customary international law, the Islanders are not entitled to independence as the “people of non-self-governing territory.”


13I-B-1-b-(i). Under customary international law, the Islanders do not constitute a “people in non-self-governing territory”.


14I-B-1-b-(ii). Under customary international law, because the sovereignty over the Islands belonged to Aspatria at the time of its colonization by Rydal, the Islanders are not entitled to independence as the “people of non-self-governing territory”.


15I-B-2. Under customary international law, the Islanders are not entitled to independence as the “people under foreign occupation.”


16I-B-3. Under customary international law, the Islanders are not entitled to independent as the “people of an independent State.”


16I-B-4. Under article 1 and 55 of the Charter of the United Nations, the Islanders are not entitled to independence.


17I-B-5 Under the common article 1 of the ICCPR and the ICESCR, the Islanders are not entitled to independence based on the principle of self-determination.


17I-B-5-a. Under paragraph 1 of the common article 1 of ICCPR and ICESCR, the Islanders are not entitled to independent as the “people of an independent State.”


17I-B-5-b. Under paragraph 3 of the common article 1 of ICCPR and ICESCR, the Islanders are not entitled to independent as the “people of non-self-governing territory.”


18II. Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.


18II-A. Rydal’s rejection of MDR’s bid constituted a violation of article IV of the Aspatria-Rydal BIT.


19II-A-1. MDR and ROCO were in like circumstances.


19II-A-2. The treatment against the investment of MDR by Rydal was less favourable treatment.


20II-B. Rydal’s rejection of MDR’s bid constituted a violation of article V of the Aspatria-Rydal BIT.


21II-B-1.The bidding of MDR Limited is considered as “Investment.”


21II-B-2. The treatment against MDR’s bid by Rydal was not fair and equitable treatment.


22II-B-3. The treatment against MDR’s bid by Rydal was not in full protection and security.


23II-C. The treatment against MDR’s bid by Rydal constituted a violation of article VI of Aspatria-Rydal BIT.


24II-C-1. The treatment against MDR’s bid is equivalent to expropriation.


25III. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.


25III-A. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC.


25III-A-1. Under Aspatria-Rydal BIT, the assets of ALEC are not protected as “Investment”.


26III-A-1-a. The assets of ALEC are not “Investment” of ALEC, since ALEC is not an investor of Rydal.


27III-A-1-b. The assets of ALEC are not “Investment” of ROCO.


27III-A-2. Even though the assets of ALEC are protected by the Aspatria-Rydal BIT, Rydal’s claim is inadmissible, since the rule of local remedies is not satisfied.


28III-A-2-a. Under customary international law, the rule of local remedies is not dispensed with by article XIII of Aspatria-Rydal BIT.


29III-A-2-b. ALEC did not exhaust local remedies in Aspatria.


29III-B. In any event, Aspatria did not violate the Aspatria-Rydal BIT.


30III-B-1. Aspatria did not violate article VI (a) of Aspatria-Rydal BIT since the seizure of ALEC’s assets was not equivalent to indirect expropriation.


30III-B-2. Under article VI (b) of Aspatria-Rydal BIT, the seizure did not constitute indirect expropriation.


31III-B-2-a. The seizure was designed and applied to protect legitimate public welfare.


32III-B-2-b. The seizure was not severe in light of their purpose.
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                        STATEMENT OF JURISDICTION                        
The Republic of Aspatria and the Kingdom of Rydal submit the present dispute to this Court by Special Agreement, pursuant to Article 40(1) of the Court’s Statute. The parties have agreed to the contents of the Compromis submitted as part of the Special Agreement. In accordance with Article 36(1) of the Court’s Statute, each party shall accept the judgment of this Court as final and binding and shall execute it in good faith in its entirety. 

                            Question Presented                          

1. Whether Rydal has sovereignty over the Islands belongs to Aspatria.

2. Whether the Islanders are entitled to independence based on the principle of self-determination.

3. Whether Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

4. Whether Rydal have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company.

5. If Rydal have standing, whether Aspatria violate the Aspatria-Rydal BIT

                           Statement of Facts                           

The Windscale Islands (“the Islands”) are an archipelago. Aspatria is the closest country to the Islands. From 1610 to its independence, Aspatria was a colony of Plumbland.

In the late eighteenth century, the Islands were first discovered by Captain Geoffrey Parrish under a Commission from the King of Rydal. According to his ship’s log, they left behind the flag of Rydal and a stone carved with a declaration asserting the sovereignty of Rydal.

In early 1778, a naval ship from Plumbland, The Salkeld, came across the Islands. Shortly afterwards, the Viceroy of Aspatria sent Lieutenant Manuel Ricoy to settle and claim the Islands on behalf of the King of Plumbland. He established a fort and settlement named Salkeld on one of the Islands.

In 1799, Lieutenant Ricoy left Salkeld because of internal disturbances in Aspatria. He left the flag of Plumbland at Salkeld with a notice written their first settlement during some twenty years and permanent sovereignty of Plumbland over the Islands. From that period, nautical charts produced in Plumbland and Aspatria showed the Islands as belonging to Plumbland.

In 1813, a naval ship of Rydal, HMS Applethwaite, under the command of Admiral George Aikton, was wrecked on one of the Islands. He and the other survivors set about a temporary settlement named St. Bees. In Rydal, it was assumed that they had been lost at sea.

By 1816, Admiral Aikton and his men had explored most of the other islands in the archipelago. They discovered the abandoned settlement of Salkeld, including fort with the flag of Plumbland.

In June 1817, The Grizedale, which had been sent by the Viceroy of Aspatria to the Islands under Commander Javier Crook to establish a penal colony, landed Salkeld. Aikton informed Commander Crook that he and his men must leave. Commander Crook departed, protesting as he left at the unfounded claims over the Islands.

In 1818, Plumbland’s King Piero sent a letter to Rydalian Queen Constance, protesting at Rydal’s occupation of the Islands. Rydal replied that Queen Constance adopted the actions of Admiral Aikton. In 1819, Queen Constance sent HMS Braithwate to the Islands under the command of Vice-Admiral Arthur Wilkinson as Governor of the Islands.

In 1819, Colonel Alejandro Diaz occupied Langdale, the capital city of Aspatria. Colonel Diaz and his supporters drafted and signed a Declaration of Independence, a copy of which he sent to King Piero. The King replied that they were traitors. In 1820, they established the Aspatrian Constitution, which provided that the Islands were included in the new Republic of Aspatria. Colonel Diaz was elected the first President of Aspatria.

In 1821, Plumbland ratified the Treaty of Great Corby, which included an article that King Piero transferred the sovereignty over the Islands to Queen Constance.

In 1826, President Diaz sent a force to the Islands to seize them. However, this was unsuccessful. The next year, Queen Constance received an ambassador of Aspatria, Miguel Trinidad, and recognized the independence of Aspatria and the government of President Diaz. During subsequent meetings with Rydalian Foreign Minister Smith, Ambassador Trinidad noted that the sovereignty over the Islands belonged to Aspatria under the principle of utipossidetis, thus, the Treaty of Great Corby was a nullity. However, Foreign Minister Smith rejected this assertion.

In 1839, King Piero recognized the independence of Aspatria. In the Treaty of Woodside, Plumbland acknowledged Aspatria’s continued claim to the Islands.

In 1845, Aspatria established a permanent diplomatic mission in Rydal and routinely reiterated Aspatria’s claim to the Islands, complaining concerning the Islands. 

By the late 1930s, regular trading link had been established between the Islands and Aspatria. Aspatria did not impose import duties on goods from the Islands.

Since independence, Aspatrian law has treated persons born on the Islands as citizens of Aspatria.

In 1945, Rydal joined the United Nations. It designated the Islands a non-self-governing territory and has fulfilled its obligations under article 73 of the Charter. In 1947, Rydal gave the Islands a constitution, in which Islanders may not have the right to vote in Rydalian elections.

In 1949, Aspatria joined the United Nations and sent a diplomatic note to the Secretary-General, asserting the sovereignty of Aspatria over the Islands. In 1980s, before the Special Committee and the General Assembly, a number of states, including eighteen states located near Aspatria, regularly supported Aspatria’s claim to the Islands.

In 1985, Aspatria and Rydal signed the Aspatria-Rydal BIT.

ROCO, incorporated in Rydal, is a multi-national energy corporation and owns 80% of the shares in ALEC, ROCO’s subsidiary, incorporated in Aspatria.

In 1991, NRA was passed in Aspatria, inter alia making it a criminal offence for an Aspatrian company to take action inconsistent with an exclusive government license or patent concerning natural resources. In 1993, Aspatria granted ALEC a license to exploit oil deposits in the northeast province of Aspatria.

In 1997, oil was discovered around the Islands. This grew independence movement on the Islands, led by ILSA and also made Aspatrian Parliament declare Aspatria’s legal right to the Islands variously.

Felix Monte de Rosa is the richest man in Aspatria. His company, MDR Limited, is an Aspatrian natural resource corporation. In 2003, MDR Limited petitioned the Aspatrian government for an exclusive license to extract oil around the Islands, and Aspatria approved the petition.

In 2006, the leader of the Assembly of Islands, First Minister Nigel Craven, issued a public call for bids for the right to exploit the oil reserves around the Islands, which announced that the bidding process would be “open, transparent and competitive.” First Minister Craven instructed companies wishing to bid to set forth a strategic plan, a profit sharing proposal, and a list of existing corporate resources to be committed to the project. Following the recommendation of committee of the Assembly, a final decision would be made by a majority vote of the Assembly, subject to the assent of the Governor of the Islands, Lucy Black. Aspatria publicly protested the bidding process.

The Assembly received only two bids, from ROCO and MDR. MDR’s bid was more economically advantageous than ROCO’s one. In 2007, the Assembly endorsed the committee’s recommendation of MDR’s bid. Governor Black, however, invited the Assembly to reconsider its recommendation in the name of territorial issue. The Assembly approved the ROCO’s bid. ILSA issued that this was a defeat for the cause of self-determination. Governor Black signed the recommendation. The next day, Monte de Rosa denounced the decision.

In 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA because, in the ROCO’s bid, ALEC claimed access to the same oil reserves without the Aspatrian license and also filed administrative petition according to section 117-10 of the Aspatrian Criminal Code. Under the order of the court, Aspatrian federal police immediately seized all assets of ALEC. The underlying criminal case has not yet reached final decision. In 2008, counsel of ALEC complained about this process.

In 2008, MDR failed a judicial challenge in the Supreme Court of Rydal.

Meanwhile, in the Islands, A plebiscite was held, and 76% of the Islanders had voted for independence. Rydal issued that Rydal endorse the outcome of the plebiscite. Aspatrian President Lavin condemned the plebiscite.

Following negotiations, the two States concluded the present Special Agreement.

                          SUMMARY OF PLEADINGS                         

I. Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria because (A) sovereignty over the Islands belongs to Aspatria, and (B) the Islanders are not entitled to independence based on the principle of self-determination.

 Concerning (A), in the present case, Lieutenant Ricoy, sent by Plumbland, settled the Islands between 1778 and 1799, and the Viceroy of Aspatria sent The Grizedale in 1817. This fact shows that (1) under customary international law, Plumbland had sovereignty over the Islands between 1778 and 1799 and continued to have sovereignty over the Islands until Aspatria became independent. On condition this, (2) Aspatria succeeded the Islands from Plumbland by the independence because (a) Aspatria became independent on 1 July 1820, and (b) under the principle of uti possidetis juris, Aspatria succeeded the Islands from Plumbland by the independence. Then, in 1821, Plumbland and Rydal ratified the Treaty of Great Corby, including an article concerning sovereignty over the Islands. Moreover, Rydal continued to present the Islands after the independence of Aspatria. Despite these facts, (3) Aspatria has had sovereignty over the Islands continuously because (a) Aspatria was not obliged to cede its sovereignty over the Islands by the Treaty of Great Corby since the Treaty was invalid, and (b) Rydal did not acquire the sovereignty over the Islands by prescription. Finally, Aspatria and Rydal agreed with the submission about the Islands to the ICJ, thus, (4) critical date should be settled at 16 September 2009.

 Concerning (B), in the present case, Rydal designated the Islands as a non-self-governing territory and issued that Rydal endorsed the outcome of the plebiscite on 6 December 2008 and pledged the full support of Rydal in assisting the Islanders’ transition to independence. However, the Islanders are not entitled to independence based on the principle of self-determination because under customary international law, (1) the Islanders are not entitled to independence as the “people of non-self-governing territory,” (2) the Islanders are not entitled to independence as the “people under foreign occupation,” and (3) the Islanders are not entitled to independent as the “people of an independent State,” and (4) under article 1 and 55 of the UN Charter the Islanders are not entitled to independence, and (5) under the common article 1 of ICCPR and ICESCR, the Islanders are not entitled to independence based on the principle of self-determination.

II. Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT. In the present case, even though MDR’s bid was once approved by the Assembly, it was not accepted after all due to the situation of Islands.

(A) Under article IV, (1) MDR and ROCO were in like circumstances, and (2) the treatment against the investment of MDR by Rydal was less favourable treatment.

(B) Under article V, (1) the bidding of MDR Limited is considered as “Investment” and, (2) the treatment against MDR’s bid was not accorded to the treatment in accordance with customary international law.

(C) Under article VI, (1) the treatment against MDR’s bid is equivalent to expropriation.

III. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT. In the present case, in 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA and seized all assets of ALEC. A criminal procedure of ALEC has been under proceeding in Aspatria.

Firstly, (A) Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC because (1) the assets of ALEC are not protected as “Investment.” Even though the assets of ALEC are protected by the Aspatria-Rydal BIT, (2) Rydal’s claim is inadmissible since the rule of local remedies is not satisfied because (a) the rule of local remedies is not dispensed with by article XIII of Aspatria-Rydal BIT, and (b) ALEC did not exhaust local remedies in Aspatria.

Secondly, (B) in any event, Aspatria did not violate the Aspatria-Rydal BIT because under article VI, (1) the seizure of ALEC’s assets was not equivalent to indirect expropriation, and (2) the seizure did not constitute indirect expropriation.

                Pleadings (including PRAYER FOR RELIEF)                  
I. Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria.

In the present case, the Windscale Islands (hereinafter, the Islands) are illegally occupied by Rydal and the Rydalian endorsement of independence of the Islanders.

Therefore hereinafter, Aspatria demonstrates A) sovereignty over the Islands belongs to Aspatria and B) the Islanders are not entitled to independence based on the principle of self-determination.

I-A. Sovereignty over the Islands belongs to Aspatria.
In the present case, territorial sovereignty of the Islands discovered by Captain Parrish in 1777 is in disputed between Rydal and Aspatria.

Under customary international law, a territory attribute to the state which has territorial title.
  In this respect, territorial title relates to both the factual and legal conditions under which territory is deemed to belong to one particular authority or another.
  Therefore, hereinafter Aspatria demonstrates that 1)Plumbland had territorial title to the Islands before Aspatria became independent, 2)Aspatria succeded the Islands from Plumbland by the independence, 3) Aspatria has had sovereignty over the Islands continuously, and 4) critical date should be settled at 16 September 2009.

I-A-1. Under customary international law, Plumbland had sovereignty over the Islands before Aspatria became independent.

Under customary international law, States can acquire the territorial title by the occupation.
　 　In this respect, in order to acquire territory by occupation, two requirements are necessary; 1) territory is terra nullius and 2) the occupation is effective.
  

Therefore, hereinafter Aspatria demonstrates that a) the Islands were terra nullius in 1778, b) Plumbland occupied the Islands effectively between 1778 and 1799, c) The occupation of Plumbland was enough to acquire the all territory of the Islands, and d) Plumbland continued to have sovereignty over the Islands until the independence of Aspatria.

I-A-1-a. Under customary international law, the Islands were terra nullius in 1778.

Under customary international law, terra nullius is the territory over which there is no sovereignty.
 

In the present case, the Islands were under no sovereignty before Rydal’s discovery in 1777.  In this respect, under customary international law, discovery does not create a definitive title of sovereignty, and a title must be completed by the effective occupation.
  In this respect, effective occupation must be accompanied with the exercise of state authority.
  In fact, in Island of Palmas case, Permanent Court of Arbitration stated that the Spain’ sovereignty over the Island of Palmas did not exist because there was no actual exercise of state authority.

In the present case, Captain Parrish only left the flag and a carved stone which asserted the sovereignty of Rydal.  There was no exercise of the state authority of Rydal. 

Thus, Rydal did not have sovereignty over the Islands by the discovery.


Therefore, the Islands were terra nullius in 1778.

I-A-1-b. Plumbland occupied the Islands effectively between 1778 and 1799.
Under customary international law, effective occupation involves two requirements: (i) the  will to act as sovereignty, (ii) exercise of state authority.
  In this respect, exercise of state authority includes the construction and maintenance of facilities on the territory in question.
  In fact, in Sovereignty over Pedra Branca/Pulau Batu Puteh case, ICJ stated that management and control of lighthouses was considered as the exercise of state authority.

In the present case, (i) Lieutenant Ricoy left the flag of Plumbland at Salkeld together with notice asserting sovereignty of Plumbland.  Furthermore, (ii) Lieutenant Ricoy established a fort Salkeld, and had stayed for 22 years.

Therefore, Plumbland occupied the Islands effectively between 1778 and 1799..

I-A-1-c. The occupation of Plumbland was enough to acquire the all territory of the Islands.
Under customary international law, the exercise of state authority is not always required to the extent of all territory which state intended to possess.
  In this respect, if a territory is regarded as in law a unit, the principal part of the territory may involve the rest.
  In fact, in Island of Palmas case, Permanent Court of Arbitration stated that regarding groups of islands, it is possible that a group may under certain circumstances be regarded as in law a unit, and that the fate of the principal part may involve the rest.


In the present case, the Islands are an archipelago and may be regarded as a unit in law because article 46 of the United Nations Convention on the Law of the Sea, which reflects customary international law, provides that an archipelago is group of islands and regarded as one entity.

Therefore, the occupation of Plumbland was enough to acquire the all territory of the Islands.

I-A-1-d. Plumbland continued to have sovereignty over the Islands until the independence of Aspatria.
Under customary international law, the display of state authority need not to be completely continuous, if the territory in question is in distant place.
  This is because there is the need to maintain stability and to avoid temptations to squatting.
  In fact, in Island of Palmas case,　Permanent Court of Arbitration stated that the display of state authority was not frequently required, if the territory was difficult to go because of its distance.


In the present case, Lieutenant Ricoy went back to Langdale for the internal disturbances in 1799. Lieutenant Ricoy left the flag and notice in 1799, and the Viceroy of Aspatria sent The Grizedale in 1817 because of its distance.


Therefore, Plumbland continued to have sovereignty over the Islands until the independence of Aspatria.


For these reasons, under customary international law, Plumbland had sovereignty over the Islands before Aspatria became independent.

I-A-2. Aspatria succeeded the Islands from Plumbland by the independence.

Hereinafter, Aspatria demonstrates that a) Aspatria became independent on 1 July 1820, and b) under the principle of uti possidetis juris, Aspatria succeeded the Islands from Plumbland by the independence.

I-A-2-a. Under customary international law, Aspatria became independent on 1 July 1820.
Under customary international law, the state should possess four qualifications to be recognized as a person of international law.
   Those are (1) a permanent population, (2) a defined territory, (3) government, (4) capacity to enter into relations with other states.
  In this respect, recognition was unnecessary for states to become independent.
  This is because unrecognized State would not be bounded by international rules for co-existence.
  In fact, in Deutsch Continental Gas Gesellschaft v Polish State case, the Tribunal stated that state exists by itself and the recognition is nothing else than a declaration of this existence.

In the present case, (1) Aspatria have regarded persons born on the Islands as citizens by the Aspatrian law, and (2) Aspatria had its territory over the former territory of the Viceroyalty of Aspatria.　Furthermore, (3) Aspatrian Constitution was concluded.  Finally, (4) Colonel Diaz was elected the first President of Aspatria. 


Therefore, Under customary international law, Aspatria became independent on 1 July 1820.

I-A-2-b. Under the principle of uti possidetis juris, Aspatria succeeded the Islands from Plumbland by the independence.

The principle of uti possidetis juris is defined as the rule that the administrative divisions in a colonized state constitute the boundaries for the newly independent states.
  This principle was established as customary international law by cases where colonies in Latin America became independent until 1820.
  In this respect, in these cases, although colonized states were concentrated in Latin America, colonial powers in other area recognized their independence under uti possidetis juris by 1820.

Under the principle of uti possidetis juris, when the border cannot be identified, effective control in the time of colonization and post-colonial should be concerned to determine the pre-independence line.
  In fact, Land, Island and Maritime Frontier Dispute, ICJ stated that the Chamber take into account the colonial effectivités and also post-independence effectivités as reflected in the documentary evidence.

In the present case, all actions of Plumbland were taken through the Viceroy of Aspatria.  The Islands were included in the new Republic of Aspatria by Aspatrian Constitution.  Moreover, Aspatrian laws have applied to the Islands, and indeed, Aspatria has treated persons born on the Islands as citizens of Aspatria by law.

Therefore, under the principle of uti possidetis juris, Aspatria succeeded the Islands from Plumbland.

For these reasons, Aspatria succeeded the Windscale Islands from Plumbland by the independence.

I-A-3. Aspatria has had sovereignty over the Islands continuously.

In the present case, in 1821 Plumbland and Rydal ratified the Treaty of Great Corby, including an article concerning sovereignty over the Islands.  Moreover, despite Aspatria’s protest, Rydal continued to present the Islands after the independence of Aspatria.

Therefore, hereinafter, Aspatria demontrates that a) Aspatria was not obliged to cede its sovereignty over the Islands by the Treaty of Great Corby since the Treaty was invalid, and b) Rydal did not acquire the sovereignty over the Islands by prescription.

I-A-3-a. Aspatria was not obliged to cede its sovereignty over the Islands by the Treaty of Great Corby since the Treaty was invalid.

Under article 34 of the Vienna Convention on the Law of Treaties, (hereinafter, VCLT), a treaty does not create either obligations or rights for a third state without its consent.
  In this point, “a third state” means “a state not a party to the treaty.”
  This is because this rule can be justified on the fundamental principles of equality and sovereignty of states.
  


In the present case, as demonstrated above, Aspatria became independent and had sovereignty over the Islands in 1820, and the Treaty of Great Corby was ratified in 1821.  However, Aspatria was not a party of the Treaty of Great Corby, and Aspatria did not consent to the Treaty of Great Corby.


Therefore, under article 34 of VCLT, Aspatria was not obliged to cede its sovereignty over the Islands by the Treaty of Great Corby since the Treaty was invalid.

I-A-3-b. Rydal did not acquire the sovereignty over the Islands by prescription.
Under customary international law, the possession must be undisturbed in order for state to acquire the sovereignty over territory by prescription.
  In this respect, the prescription is prevented to establish if there are the continuous diplomatic protests by the state which has sovereignty over that territory.
  In fact, in Chamizal case, the Tribunal stated that the prescription claimed by United States did not establish because of continuous diplomatic protest of Mexico.


In the present case, Aspatria has continuously protested any specific acts that Aspatria considered inconsistent with its sovereignty over the Islands.

Therefore, Rydal did not acquire the sovereignty over the Islands by prescription.

For these reasons, Aspatria has had sovereignty over the Islands continuously.

I-A-4. Critical date should be settled at 16 September 2009.

Under customary international law, the facts after the critical date can no longer affect the issue.
  In this respect, the critical would be in principle the date on which they agreed to submit the dispute to a tribunal.
  This is because States decide to settle by international adjudication when a concrete issue has arisen.


In the present case, in 1970s and 1980s, one Prime Minister of Rydal stated the issue concerning the Islands might in some future time be resolved.  Thus the issue concreted not in 1980s, but the time when both States agreed with the submission to the ICJ.


Therefore, Critical date should be settled at 16 September 2009.

For these reasons, sovereignty over the Islands belongs to Aspatria.



I-B. The Islanders are not entitled to independence based on the principle of self-determination.
In the present case, despite the fact that the sovereignty over the Islands belongs to Aspatria, Rydal designated the Islands as a non-self-governing territory and administrated it.  In addition, Prime Minister of Rydal issued a statement indicating that the King of Rydal and His government endorsed the outcome of the plebiscite on 6 December 2008 and pledged the full support of Rydal in assisting the Islanders’ transition to independence.

Under customary international law, all “peoples” have the right to self-determination to determine their own political status and pursue their own economic, social, and cultural development.”
  However, the independence based on self-determination is limited within certain circumstances.


Therefore, hereinafter, to prove the Islanders are not entitled to independence based on the principle of self-determination, Aspatria demonstrates that 1) under customary international law, the Islanders are not entitled to independence as the “people of non-self-governing territory,” 2) under customary international law, the Islanders are not entitled to independence as the “people under foreign occupation,” 3) under customary international law, the Islanders are not entitled to independent as the “people of an independent State,” 4) under article 1 and 55 of the Charter of the United Nations, the Islanders are not entitled to independence, and 5) under the common article 1 of the International Covenant on Civil and Political Rights (hereinafter, ICCPR) and the International Covenant on Economic Social and Cultural Rights (hereinafter, ICESCR), the Islanders are not entitled to independence based on the principle of self-determination.

I-B-1. Under customary international law, the Islanders are not entitled to independence as the “people of non-self-governing territory.”
In the present case, above we demonstrated, the sovereignty over the Islands belongs to Aspatria. However, Rydal designated the Islands a non-self-governing territory (hereinafter, NSGT) and administrated it, as if the Islanders are entitled to exercise self-determination. Under customary international law, as reflected in resolution 1514, the people of NSGT are entitled to independent based on the principle of self-determination.
 In fact, in Western Sahara case, the ICJ recognized the application of “resolution 1514 in the decolonization of Western Sahara and of the principle of self-determination through the free and genuine expression of the will of the peoples of the non-self-governing territory.”
  
Therefore, hereinafter, Aspatria demonstrates that the Islanders are not entitled to independence based on the principle of self-determination a) because the Islands are not a NSGT, and b) even if the Islands are NSGT.

I-B-1-a. Under customary international law, the Islanders are not entitled to independence as the “people of non-self-governing territory”since the Islands are not non-self-governing territories.
Although article 73 of U.N. Charter does not expressly mention the right to self-determination, this provision has provided considerable assistance to the General Assembly in promoting to achieve the self-determination of people of NSGT.
  In this respect, General Assembly Resolution 1541 (hereinafter, resolution 1541) provides the principles in determining whether territories are fall under the meaning of non-self governing territories of Article 73 of U.N. Charter.
 Under the ANNEX of resolution1541, the principle IV provides that article 73 of U.N. Charter should be applicable to territories which are (i) geographically separate and (ii) ethnically and/or culturally distinct from the state administrating it.
 

In the present case, although (i) the Islands are geographically separate from Rydal, (ii) the Islanders are not ethnically and culturally distinct from Rydal because the Islanders are offspring and immigrants from Rydal. 

Therefore, under customary international law, the Islanders are not entitled to independence as the “people of NSGT” since the Islands are not NSGT under Article 73 of the Charter of the United Nations.

I-B-1-b. Even if the Islands are non-self-governing territory, under customary international law, the Islanders are not entitled to independence as the “people of non-self-governing territory.”

In the present case, the population of the Islands are comprised of offspring and immigrants from Rydal and the sovereignty over the Islands has belonged to Aspatria since Rydal started administrating it.  In this respect, under customary international law, the exercise of the right to self-determination is limited when (i) a population does not constitute a “people of NSGT” entitled to independent, or (ii) the sovereignty of a territory belonged to a State at the time of its colonization.
 In fact, in Western Sahara case, the ICJ stated “the validity of the principle of self-determination has not been affected by the failure in certain cases to consult the population of a territory, since these were based either a) on the grounds that a population did not constitute a “people” entitled to self-determination or b) on the conviction that a consultation was totally unnecessary, in view of “special circumstances”, which includes the circumstance where pre-colonial sovereignty over the colonial territory belongs to a State.

Therefore, hereinafter, to prove the Islanders are not entitled to independent as the “people of NSGT” Aspatria demonstrates that i) the Islanders do not constitute a “people of NSGT” and ii) the fact that the sovereignty over the Islands belonged to Aspatria at the time of its colonization by Rydal.precludes the exercise of the right to self-determination of the Islands.
I-B-1-b-(i). Under customary international law, the Islanders do not constitute a “people in non-self-governing territory”.
Under customary international law, a settler population occupying territory for a colonial power cannot be considered as a “people of NSGT”.
  This is because originally the necessary ‘identity’ does not exist between population and territory which goes to make up a true people.
 In fact, in the case of Falkland Islands, the General Assembly did not permit the inhabitants, who lived in Falkland Islands, to exercise the right to self-determination because large basis of the inhabitants in Falkland Islands were a ‘settler population’ occupying territory for a colonial power.

In the present case, the largely part of inhabitants in the Islands are settler from Rydal. Therefore, the Islanders do not constitute a “people of NSGT” entitled to independent.

I-B-1-b-(ii). Under customary international law, because the sovereignty over the Islands belonged to Aspatria at the time of its colonization by Rydal, the Islanders are not entitled to independence as the “people of non-self-governing territory”.

Under customary international law, in the circumstances where the sovereignty of a territory belonged to a State at the time of its colonization, people of the territory are not entitled to independence based on the principle of self-determination because of protection of the territorial integrity of the State.
  This is referred in paragraph 6 of resolution 1514.
 
This is because, if the settlement of foreign country is permitted unconditionally, that allows using self-determination to legitimize the illegal occupation.

In fact, in Western Sahara case,the honorable Judge Singh stated the main reason for this conclusion that the ICJ has not found there was no legal ties might affect the application of Resolution 1514 and of the principle of self-determination “is simply that, at the time of Spanish colonization, there was no evidence of the existence of one single comprising the territory” of Western Sahara, and Morocco or Mauritania.
 

In the present case, as proved above, the sovereignty of Aspatria had spread over the Islands before the settlement of Rydal to the Islands.

Therefore, under customary international law, because the sovereignty over the Islands belonged to Aspatria at the time of its colonization by Rydal, the Islanders are not entitled to independence as the “people of NSGT”.

For these reasons, even if the Islands are NSGT, under customary international law, the Islanders are not entitled to independence as the “people of NSGT.”

I-B-2. Under customary international law, the Islanders are not entitled to independence as the “people under foreign occupation.”

Under customary international law, “all peoples under foreign occupation” are entitled to independent based on the principle of self-determination.

In the present case, however, the Islanders are not under foreign occupation.  Therefore, the Islanders are not entitled to independence as the “people under foreign occupation.”

I-B-3. Under customary international law, the Islanders are not entitled to independent as the “people of an independent State.” 

Under customary international law, the “people of an independent State” are not entitled to independent based on the principle of self-determination.
  This is because it would trigger the infinite division of existing political entities and the infinite creation of numerous new States.
  In fact, when Katanga attempted to secede from Congo, the Security Council of the United Nations rejected the secession of Katanga by adopting resolution 169.
 Moreover, when Biafra attempted to secede from Nigeria, the Organization of African Unity condemned the secession by adopting resolution.
  Furthermore, the Supreme Court of Canada rejected the secession of Quebec from Canada.


In the present case, as Aspatria demonstrated above, Aspatria, including the Islands, became an independent State in 1820.

Therefore, under customary international law, the Islanders are not entitled to independent as the “people of an independent State” entitled to independent.

I-B-4. Under article 1 and 55 of the Charter of the United Nations, the Islanders are not entitled to independence.

Both article 1 and 55 of Charter of the United Nations provide that one of the purposes of the United Nations is to develop or create the conditions which are necessary for “the principle of equal rights and self-determination of peoples.”
 The term “self-determination of peoples” of article 1 and 55 of Charter of the United Nations does not extend to include the right to independent.
 This is because the principle of self-determination in the Charter was formulated as a policy of the Organization and its members, not as a definite obligation.

Therefore, under article 1 and 55 of the Charter of the United Nations, the Islanders are not entitled to independence.

I-B-5 Under the common article 1 of the ICCPR and the ICESCR, the Islanders are not entitled to independence based on the principle of self-determination.

The common article 1 of the ICCPR and the ICESCR provides the right to self-determination of (a) the “people of an independent State in paragraph 1 and of (b) the “people of NSGT” in paragraph 3.

I-B-5-a. Under paragraph 1 of the common article 1 of ICCPR and ICESCR, the Islanders are not entitled to independent as the “people of an independent State.”

As Aspatria demonstrated in I-B-3, in the present case, the Islanders are not entitled to independent as the “people of an independent State.”

I-B-5-b. Under paragraph 3 of the common article 1 of ICCPR and ICESCR, the Islanders are not entitled to independent as the “people of non-self-governing territory.”
As Aspatria demonstrated in I-B-1, in the present case, the Islanders are not entitled to independence as the “people of NSGT”.


For these reasons, under the common article 1 of ICCPR and ICESCR, the Islanders are not entitled to independence based on the principle of self-determination.


Consequently, the Islanders are not entitled to independence based on the principle of self-determination.


In conclusion, Rydal may not lawfully take steps giving effect to the independence of the Windscale Island and must cede administration over the Islands to Aspatria.

II. Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

In the present case, even though MDR’s bid was once approved by the Assembly, it was not accepted after all due to the situation of Islands.  Besides, MDR holds the continuous nationality of Aspatria and the Supreme Court in Rydal denied discretionary review on 22 August 2008.  Thus, Aspatria can exercise diplomatic protection.

Therefore, hereinafter Aspatria demonstrates that Rydal’s rejection of MDR’s bid constituted violations of article IV, V, VI of the Aspatria-Rydal BIT.  

II-A. Rydal’s rejection of MDR’s bid constituted a violation of article IV of the Aspatria-Rydal BIT.

Article IV of the Aspatria-Rydal BIT provides “Each Party shall accord investments and investors of the other Party treatment no less favourable than that it accords, in like circumstances, to its own investors and to investors of any non-Party”.  

In the present case, MDR is an Aspatrian corporation and it bade for the rights to exploit the oil reserves.
Therefore, hereinafter Aspatria demonstrates that 1) MDR and ROCO were in like circumstances, and 2) the treatment against the investment of MDR by Rydal was less favourable treatment.

II-A-1. MDR and ROCO were in like circumstances.

The term “in like circumstances” of Article IV of Aspatria-Rydal BIT means the situation that firms operate in the same sector.
 This is because when investments are in the same economic sector, there will usually be some degree of competitive relationship between them.
  In fact, in S.D.Myers v. Canada case, the Tribunal concluded that Myers Canada and other operators in Canada were in like circumstances because they all were engaged in providing PCB waste remediation services.

In the present case, MDR and ROCO bade for the rights to exploit the oil and they were in same sector.
Therefore, MDR and ROCO were in like circumstances.
II-A-2. The treatment against the investment of MDR by Rydal was less favourable treatment.

The term “treatment no less favourable” of article IV of Aspatria-Rydal BIT does not include the situation that State uses disproportionate measures over non-nationals, even if the state intended to protect public interest.
  This is because considering the role of market competition, it is critical that foreign investors are assured that the competitive vigor they bring to the domestic market is not undermined by governmental actions.
  In fact, in S.D.Myers v. Canada case, the Tribunal concluded that the restriction by Canada against S.D. Myers constituted a violation of national treatment because the restriction was imposed to protect domestic operator of the same business and the restriction was to put the claimant at a disadvantage compared with the Canadian company.

In the present case, MDR’s bid was more economically attractive than ROCO’s one.  However, Governor Black rejected MDR’s bid in the name of the long-term viability of the Islands.
Therefore, the treatment against MDR by Rydal was less favourable treatment than ROCO.

For these reasons, Rydal’s rejection of MDR’s bid constituted a violation of article IV of the Aspatria-Rydal BIT.

II-B. Rydal’s rejection of MDR’s bid constituted a violation of article V of the Aspatria-Rydal BIT.

Article V of the Aspatria-Rydal BIT provides “Each Party shall accord to investments treatment in accordance with customary international law, including fair and equitable treatment, full protection and security, and non-discrimination.”

Therefore, hereinafter to prove the act of Rydal violated the Aspatria-Rydal BIT, Aspatria demonstrates that 1) the bidding of MDR Limited is considered as “Investment” and, 2) the treatment against MDR’s bid was not accorded to the treatment in accordance with customary international law.

II-B-1.The bidding of MDR Limited is considered as “Investment.”

Under Aspatria-Rydal BIT, the term “Investment” includes reasonably-to-be-expected economic benefit of property even though there is no tangible benefit from the host state.
  This is because protection mechanism should be available to those who are encouraged to embark on expensive exercises.
  In fact, in Metalclad Corporation v. Mexico case, the Tribunal stated that a reasonably-to-be-expected economic benefit can be considered as “Investment” because even before withdrawing of permission which made its business impossible, there was an authorization by government.

In the present case, First Minister Craven issued a public call for bid, which is “open, transparent and competitive.” Moreover, MDR’s bid was approved by the Assembly of Aspatria that had the right of final decision, explaining that MDR’s bid was more economically attractive.  Considering them, it was reasonable that MDR expected to win the bid because MDR’s bid had surpassed ROCO’s one in the requirements proposed by First Minister Craven. 

Therefore, The bidding of MDR Limited is considered as “Investment.”

II-B-2. The treatment against MDR’s bid by Rydal was not fair and equitable treatment. 
Under article V of Aspatria-Rydal BIT, the term “fair and equitable treatment” includes consistency in the decision-making of a national agency.
  This is because consistency is necessary for investors in order to plan their investment according to the legal framework of the host country.
  In fact, in CME v. Czech Republic case, the Tribunal stated that since Czech Council for Radio and Television Broadcasts once decided to grand the License to Lauder’s company, Czech’s reversal of its own action due to rising political opposition, was not fair and equitable.

In the present case, according to the Constitution of the Islands, the governance was subject to the approval of the Governor Black.  Thus Governor Black approved the public call for bids to be “open, transparent and competitive.”  However, after MDR’s bid was approved by the Assembly, Governor Black rejected MDR’s bid due to its nationality even though there was no requirement of nationality in public call for bids.  Because of this inconsistency of Governor Black, MDR was infringed its reasonably-to-be-expected economic benefit of property. 

Therefore, the treatment against MDR’s bid by Rydal was not fair and equitable.

II-B-3. The treatment against MDR’s bid by Rydal was not in full protection and security.

Under article V of Aspatria-Rydal BIT, “full protection and security” includes an obligation to ensure that conditions of domestic instability do not have a negative effect on foreign investors.
  This is because an investor or its property can be subject to harassment without being physically harmed or seized.
  In fact, in CME v. Czech Republic case, the Tribunal stated that the state is obligated to ensure that the approved security and protection of the foreign investor’s investment was not withdrawn by actions of its administrative bodies.

In the present case, even though MDR’s bid was once approved by the Assembly, that bid was withdrawn due to the situation of Islands.  Thus MDR was infringed its reasonably-to-be-expected economic benefit of property.

Therefore, the treatment against MDR’s bid by Rydal was not in full protection and security.

For these reasons, Rydal’s rejection of MDR’s bid constituted a violation of article V of the Aspatria-Rydal BIT.

II-C. The treatment against MDR’s bid by Rydal constituted a violation of article VI of Aspatria-Rydal BIT.

Article VI (a) of Aspatria-Rydal BIT provides that “neither Party may expropriate an investment indirectly through measures equivalent to expropriation except for a public purpose; in accordance with due process of law; in a non-discriminatory manner; and on prompt, adequate, and effective compensation.”


In the present case, Rydal did not compensate to MDR when the treatment by Rydal made its bid failed.

Therefore, hereinafter to prove the seizure is illegal indirect expropriation, Aspatria demonstrates that the treatment against MDR’s bid is equivalent to expropriation.

II-C-1. The treatment against MDR’s bid is equivalent to expropriation.

Under article VI (a) of the Aspatria-Rydal BIT, the measure “equivalent to expropriation” includes the deprivation of reasonably-to-be-expected economic benefit of property without a substantive basis.
  In fact, Metalclad v. Mexico case, the Tribunal stated that the refusal of Metalcad’s business by the city due to environmental reason is amount to expropriation because there was no substantive basis for that treatment because there was an authorization from Government and estimations from universities that the business of Metalclad is environmentally safe.

In the present case, as shown from the guarantee of infrastructure and employment by MDR, the long-term viability of the territory and people of the Islands would not be harmed. However, Governor Black rejected MDR’s bid due to the situation of the Islands.  Thus Aspatria deprived reasonably-to-be-expected economic benefit without a substantive basis.

Therefore, the treatment against MDR’s bid is equivalent to expropriation.


For this reason, the treatment against MDR’s bid by Rydal constituted a violation of article VI of Aspatria-Rydal BIT.

Consequently, Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

III. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.

In the present case, in 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA and seized all assets of ALEC.

In this respect, this seizure may violate article VI of Aspatria-Rydal BIT, which prohibits expropriation to an “Investment”.

Therefore, hereinafter Aspatria demonstrates that A) assets of ALEC is not “Investment”, and the rule of local remedies is not satisfied, and B) in any event, Aspatria did not violate the Aspatria-Rydal BIT.

III-A. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC.

In the present case, Aspatria merely seized the assets of ALEC, which is a company incorporated in Aspatria.

Under article XIII of the Aspatria-Rydal BIT, the Party of said Investor’s nationality may bring the claim before ICJ in the event of a dispute arising with respect to the rights conferred by this Treaty.


Therefore, hereinafter Aspatria demonstrates that, since the assets of ALEC are not protected as “Investment”, the present case is not a dispute arising with respect to the rights conferred by the Aspatria-Rydal BIT.

III-A-1. Under Aspatria-Rydal BIT, the assets of ALEC are not protected as “Investment”.

Under Aspatria-Rydal BIT, the term "Investment" is defined as “every asset of an investor that has the characteristics of an investment”.

Hereinafter, Aspatria demonstrates that the assets of ALEC are not “Investment” of 1) ALEC, nor 2) ROCO.

III-A-1-a. The assets of ALEC are not “Investment” of ALEC, since ALEC is not an investor of Rydal.

Under Aspatria-Rydal BIT, the term "Investor of a Party" is defined as “an enterprise of a Party that is making an investment in the territory of the other Party.”
  In this respect, nationality of "an enterprise of a Party" is decided by the law under which an enterprise was incorporated.
  This is because the corporation can not have an existence outside the legal system which creates it.
  In fact in Tokios Tokeles v. Ukraine case, the Tribunal stated that the company incorporated in Lithuania is a national of Lithuania although it was owned and controlled predominantly by Ukrainian nationals.


In the present case, although 80% of ALEC’s shares are owned by ROCO, it was incorporated in Aspatria.  Thus ALEC is a nationality of Aspatria, and not an investor of Rydal. 

Therefore, the assets of ALEC are not “Investment,” since ALEC is not an investor of Rydal.

III-A-1-b. The assets of ALEC are not “Investment” of ROCO.

Under the Aspatria-Rydal BIT, term "Investment" is defined as “every asset of an investor that has the characteristics of an investment.”
  In this respect, in the case of shareholder, “Investment” does not include assets of the host state’s company, in which shareholder invests.
  This is because, if shareholders can claim independently from the affected corporation, this could cause an endless chain of claims.
  In fact, in AAPL v. Sri Lanka case, the Tribunal stated that the investment protected as “Investment” under British-Sri Lanka BIT were, in the case of shareholder, only shares of SSL, which is a local subsidiary of AAPL.
 

In the present case, ROCO is a mere shareholder of ALEC.  Thus “Investment” does not include the assets of ALEC. 

Therefore, under Aspatria-Rydal BIT, the assets of ALEC are not “Investment” of ROCO.

For these reasons, under Aspatria-Rydal BIT, the assets of ALEC are not protected as “Investment”.

III-A-2. Even though the assets of ALEC are protected by the Aspatria-Rydal BIT, Rydal’s claim is inadmissible, since the rule of local remedies is not satisfied. 

Under customary international law, a State’s claim based on injury its national suffered is inadmissible unless it satisfied the rule of local remedies.

In the present case, although the claim is about breach of treaty between the Parties, since the matter which colours the Rydal’s claim is alleged damage to the Rydalian enterprise caused by the seizure of ALEC’s assets, Rydal needs to satisfy the rule of local remedies.

Thus, hereinafter Aspatria demonstrates that 1) the rule of local remedies is not dispensed with by article XIII of Aspatria-Rydal BIT and that 2) local remedies in Aspatria are not exhausted.

III-A-2-a. Under customary international law, the rule of local remedies is not dispensed with by article XIII of Aspatria-Rydal BIT.

Under customary international law, the rule of local remedies is not dispensed with unless contracting Parties exclude it in clear words.
 This is because, since the local remedies rule is recognition of the judicial sovereignty of the state over the issues, it should not be lightly disregarded.


In the present case, article XIII of Aspatria-Rydal BIT does not exclude it in clear words.


Therefore, the exhaustion of local remedies rule is not dispensed with by article XIII of Aspatria-Rydal BIT.

III-A-2-b. ALEC did not exhaust local remedies in Aspatria.

Under customary international law, the rule of local remedies is satisfied when the injured alien obtained a final decision from the highest court.
  In fact in Interhandel case, the ICJ stated the application of Swiss government was inadmissible, because the procedure of Interhandel was under proceeding in US.


In the present case, a criminal procedure of ALEC has been under proceeding in Aspatria.  Thus Rydal did not exhaust local remedies in Aspatria.


Therefore, under customary international law, the claim of Rydal is inadmissible.


For these reasons, Rydal does not have standing to invoke Aspatria-Rydal BIT to protect the assets of ALEC.

III-B. In any event, Aspatria did not violate the Aspatria-Rydal BIT. 

In the present case, Aspatria seized the assets of ALEC in accordance with section 117-10 of the Aspatrian Criminal Code to keep status quo until criminal procedure reaches final decision.

Under article VI (a) of the Aspatria-Rydal BIT, a Party may not indirectly expropriate Investment through a measure equivalent to expropriation, and article VI (b) provides that a measure did not constitute indirect expropriation in a certain circumstance.

Therefore, hereinafter Aspatria demonstrates that 1) under article VI (a), the seizure was not equivalent to expropriation, and 2) under article VI (b), the measure did not constitute indirect expropriation.

III-B-1. Aspatria did not violate article VI (a) of Aspatria-Rydal BIT since the seizure of ALEC’s assets was not equivalent to indirect expropriation.

Article VI (a) provides that “neither Party may expropriate or nationalise an investment either directly or indirectly through measures equivalent to expropriation or nationalisation.”
  In this respect, a measure “equivalent to expropriation” does not include temporary seizure of assets.
 This is because such measures merely cause a delay of opportunities for business activity.
  In fact, S.D.Myers v. Canada case, the Tribunal concluded that temporary ban on export for 18 months was not tantamount to indirect expropriation.


In the present case, Aspatria seized the assets of ALEC for 22 months, and assets are to be returned after the criminal procedure.

Therefore, under article VI (a), the seizure of ALEC’s assets was not equivalent to indirect expropriation.

III-B-2. Under article VI (b) of Aspatria-Rydal BIT, the seizure did not constitute indirect expropriation.

Article VI (b) of Aspatria-Rydal BIT provides that “with the exception of measures so severe in light of their purpose that they cannot be reasonably viewed as having been adopted and applied in good faith, non-discriminatory measures of a Party that are designed and applied to protect legitimate public welfare objectives do not constitute indirect expropriation.”

In the present case, there is no fact that the seizure imposed in discriminatory manner.

Therefore, hereinafter Aspatria demonstrates that 1) the seizure was designed and applied to protect legitimate public welfare, and 2) the seizure was not severe in light of the purpose.

III-B-2-a. The seizure was designed and applied to protect legitimate public welfare.

Under article VI (b) of the Aspatria-Rydal BIT, the measure “that are designed and applied to protect legitimate public welfare objective” includes the measure designed and applied to protect public order.
  In fact, in Emanuel Too v. Greater Modesto Insurance Associates case, the Tribunal stated that the seizing of a license in order to satisfy tax levies involved an element close to forfeiture to crime, and thus the measure does not constitute indirect expropriation.


In the present case, the seizure by Aspatrian police based on criminal code was applied to prohibit promoting criminal conduct, and status quo for the procedure.  If ALEC is found guilty, the seized assets may be used in satisfaction of penalty imposed.  

Therefore, the seizure was designed and applied to protect legitimate public welfare.

III-B-2-b. The seizure was not severe in light of their purpose.

Under article VI (b) of the Aspatria-Rydal BIT “the measure so severe in light of their purpose” includes the state's regulations which are proportional to the interest being protected.
  In fact, in LG&E v. Argentine case, the Tribunal stated that although Argentine’s abrogation of the principal guarantees of the tariff system to meet economic crisis reduced LG&E’s holdings in the Licensees more than 90%, without a permanent, severe deprivation of LG&E’s investment, the measure did not constitute indirect expropriation.


In the present case, the seizure is not permanent.  Thus, the seizure was proportional to the interest being protected.


Therefore, the seizure was not severe in light of their purpose.


For these reasons, under article VI (b) of Aspatria-Rydal BIT, the seizure did not constitute indirect expropriation.

Consequently, Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.
For all the aforementioned reasons argued in this memorial, the Republic of Aspatria respectfully requests that this honorable Court to declare that:

I.
Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria because sovereignty over the Islands belongs to Aspatria and must cede administration over the Islands to Aspatria because the Islanders are not entitled to independence based on the principle of self-determination.

II.   Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

III. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.

Respectfully submitted
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