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                        STATEMENT OF JURISDICTION                        

The Kingdom of Rydal and Republic of Aspatria submit the present dispute to this Court by Special Agreement, pursuant to Article 40(1) of the Court’s Statute. The parties have agreed to the contents of the Compromis submitted as part of the Special Agreement. In accordance with Article 36(1) of the Court’s Statute, each party shall accept the judgment of this Court as final and binding and shall execute it in good faith in its entirety. 

                            Question Presented                          

1. Whether Rydal has sovereignty over the Islands.

2. Whether the Islanders are entitled to independence as an exercise of their right to self-determination.
3. Whether Rydal’s rejection of the MDR bid violate the Aspatria-Rydal BIT.
4. Whether Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria.
5. Whether the seizure of assets was a violation of the Aspatria-Rydal B
STATEMENT OF FACTS
The Windscale Islands (“the Islands”) are an archipelago. Aspatria is the closest country to the Islands. From 1610 to its independence, Aspatria was a colony of Plumbland.

In the late eighteenth century, the Islands were first discovered by Captain Geoffrey Parrish on a voyage of naturalist discovery under a Commission from the King of Rydal. According to his ship’s log, they left behind the flag of Rydal and a stone carved with a declaration asserting the sovereignty of Rydal.

In early 1778, a naval ship from Plumbland, The Salkeld, came across the Islands. Shortly afterwards, the Viceroy of Aspatria sent Lieutenant Manuel Ricoy to settle and claim the Islands on behalf of the King of Plumbland. He established a fort and settlement named Salkeld on one of the Islands.

In 1799, Lieutenant Ricoy left Salkeld because of internal disturbances in Aspatria. He left the flag of Plumbland at Salkeld with a notice written their settlement and the sovereignty of Plumbland over the Islands. After the disturbances were quelled, there was no return to the Islands by Plumbland.

In 1813, a naval ship of Rydal, HMS Applethwaite, under the command of Admiral George Aikton, was wrecked on one of the Islands. He and the other survivors set about a settlement named St. Bees.

In 1815, when The Unthank, a slave ship from the State of Sador, drifted at St. Bees, Admiral Aikton informed that they had landed on Rydalian territory. He declared the slaves free, and the crew swore loyalty to Rydalian Queen Constance.

 By 1816, Admiral Aikton and his men had explored most of the other islands in the archipelago. They discovered the abandoned settlement of Salkeld, including fort with the flag of Plumbland but without the notice.

In June 1817, The Grizedale, which had been sent by the Viceroy of Aspatria to the Islands under Commander Javier Crook to establish a penal colony, landed Salkeld. Admiral Aikton made Commander Crook leave.

In 1818, Plumbland’s King Piero sent a letter to Queen Constance, protesting at Rydal’s occupation of the Islands. Rydal replied that Queen Constance adopted the actions of Admiral Aikton. In 1819, Queen Constance sent HMS Braithwate to the Islands under the command of Vice-Admiral Arthur Wilkinson as Governor of the Islands.

In 1819, Colonel Alejandro Diaz occupied Langdale, the capital city of Aspatria. Colonel Diaz and his supporters drafted and signed a Declaration of Independence, a copy of which he sent to King Piero. The King replied that they were traitors. In 1820, they established the Aspatrian Constitution. Colonel Diaz was elected the first President of Aspatria.

In 1821, Plumbland ratified the Treaty of Great Corby, which included an article that King Piero transferred the sovereignty over the Islands to Queen Constance.

In 1826, President Diaz sent a force to the Islands to seize them, however, this was unsuccessful. The next year, Queen Constance recognized the independence of Aspatria and the government of President Diaz. During subsequent meetings, Rydal rejected the claim of sovereignty of Aspatria over the Islands.

In 1839, King Piero recognized the independence of Aspatria. In the Treaty of Woodside, Plumbland acknowledged Aspatria’s continued claim to the Islands.

In 1845, Aspatria established a permanent diplomatic mission in Rydal and routinely reiterated Aspatria’s claim to the Islands. Meanwhile, a succession of Rydalian governors of the Islands exercised control over the whole archipelago.

In 1903, the King of Rydal issued an order to establish a consultative Assembly in the Islands.

Between 1880 and 1910, there were no complaints or attempts of Aspatria concerning the Islands.

By the late 1930s, regular trading link had been established between the Islands and Aspatria. All goods from Aspatria were imposed import duties in the Islands.

Until World War II, the Islands depended upon Rydal for substantial investment in local business or infrastructure.

In 1945, Rydal joined the United Nations. It designated the Islands a non-self-governing territory and has fulfilled its obligations under article 73 of the Charter. In 1947, Rydal gave the Islands a constitution, which gave control day-to-day governance to the Assembly, subject to the approval of the Governor. Rydal maintained exclusive authority over the defence and foreign relations of the Islands. Islanders are classified by Rydal as "Rydalian Dependent Territory citizens."

In 1949, Aspatria joined the United Nations and asserted the sovereignty of Aspatria over the Islands. In the 1980s, Before the Special Committee’s meetings, the delegation from the Islands routinely expressed its desire that the Islands remain a part of Rydal.

In 1985, Aspatria and Rydal signed the Aspatria-Rydal BIT.

ROCO, incorporated in Rydal, is a multi-national energy corporation and owns 80% of the shares in ALEC, ROCO’s subsidiary, incorporated in Aspatria.

In 1991, NRA was passed in Aspatria, inter alia making it a criminal offence for an Aspatrian company to take action inconsistent with an exclusive government license or patent concerning natural resources. In 1993, Aspatria granted ALEC a license to exploit oil deposits in the northeast province of Aspatria.

In 1997, oil was discovered around the Islands. This grew independence movement on the Islands, led by ILSA.

Felix Monte de Rosa is the richest man in Aspatria. His company, MDR Limited, is an Aspatrian natural resource corporation. In 2003, MDR Limited petitioned the Aspatrian government for an exclusive license to extract oil from the basin around the Islands, and Aspatria approved the petition.

In 2006, the leader of the Assembly of Islands, First Minister Nigel Craven, issued a public call for bids for the right to exploit the oil reserves around the Islands, which announced that the bidding process would be “open, transparent and competitive.” First Minister Craven instructed companies wishing to bid to set forth a strategic plan, a profit sharing proposal, and a list of existing corporate resources to be committed to the project. Following the recommendation of committee of the Assembly, a final decision would be made by a majority vote of the Assembly, subject to the assent of the Governor of the Islands, Lucy Black.

The Assembly received only two bids from ROCO and MDR Limited. In 2007, the Assembly endorsed the committee’s recommendation of MDR’s bid. Governor Black, however, invited the Assembly to reconsider its recommendation in the name of long-term viability. The Assembly approved the ROCO bid. Governor Black signed the recommendation. The next day, Monte de Rosa protested the decision.

In 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA because, in the ROCO bid, ALEC claimed access to the same oil reserves without the Aspatrian license. Under the order of the court, Aspatrian federal police immediately seized all assets of ALEC. Although counsel for ALEC promptly asked the Supreme Administrative Court of Asptaria that the order be cancelled, this was denied. No further appeal is possible under Aspatrian law. The underlying criminal case has not yet reached final decision. It seems that the assets will be seized for six to nine years, according to reports from NGOs. In 2008, counsel of ALEC complained about this process.

Meanwhile, in the Islands, A plebiscite was held, and 76% of the Islanders had voted for independence. Rydal issued that Rydal endorse the outcome of the plebiscite.

Following negotiations, the two States concluded the present Special Agreement.

SUMMARY OF PLEADINGS
I. Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands because (A) sovereignty over the Islands belongs to Rydal, and/or (B) the Islanders are entitled to independence as an exercise of their right to self-determination.
 Concerning (A), in the present case, Captain Parrish discovered the Islands in 1777 and left behind the flag of Rydal and a stone carved with a declaration asserting the sovereignty of Rydal. From this fact, (1) Rydal acquired territorial title to the Islands in 1777. Even though Rydal did not acquire territorial title to the Islands in 1777, through the fact that Admiral Aikton had settled the Islands since HMS Applethwaite was wrecked on the Island in 1813, (2) Rydal acquired the territorial title to the Islands by the effective occupation between 1813 and 1818. Even though Rydal did not acquire territorial title to the Islands between 1813 and 1818, Aspatria declared independence from Plumbland in 1820, and in 1821, Rydal and Plumbland ratified the Treaty of Great Corby, including an article that ceded sovereignty over the Islands to Rydal. Thus (3) under the Treaty of Great Corby, sovereignty over the Islands was ceded to Rydal in 1821 because (a) Aspatria did not become independent in 1821, and (b) even though Aspatria became independent in 1820, Aspatria did not have sovereignty over the Islands. In any case, Rydal has administrated the Islands.  Thus under customary international law, Rydal acquired the territorial sovereignty over the Islands by prescription between (4) 1880 and 1910 or (5) 1920 and 2009. Finally, Rydal and Aspatria agreed with the submission about the Islands to the ICJ, and (6) critical date should be settled at 16 September 2009.
 Concerning (B), in the present case, Rydal designated the Islands as a non-self-governing territory and issued that Rydal endorsed the outcome of the plebiscite on 6 December 2008 and pledged the full support of Rydal in assisting the Islanders’ transition to independence. The Islanders are entitled to independence as an exercise of their right to self-determination because under customary international law, (1) the Islanders have the right to self-determination, (2) the Islanders can exercise the right to self-determination to independent since sovereignty over the Islands belongs to Rydal, (3) the Islanders are entitled to independence as the “people of non-self-governing territory” even though the sovereignty of the Islands belongs to Aspatria, and (4) the Islanders are entitled to independent as the “people of an independent State” even though the sovereignty of the Islands belongs to Aspatria.
II. Rydal’s rejection of the MDR bid did not violate the Aspatria-Rydal BIT. In the present case, even though MDR’s bid was once approved by the Assembly, it was not accepted after all.
 (A) Under article IV, less favourable treatment did not exist because (1) MDR and ROCO were not in like circumstances.
 (B) Under article V, (1) the bidding of MDR is not considered as investments and, (2) even if MDR’s bid is considered as investment, the act of Rydal was accorded to the treatment in accordance with customary international law.
 (C) Under article VI, (1) the treatment against MRD’s bid was not equivalent to expropriation.
III. Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT. In the present case, in 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA and seized all assets of ALEC. The Supreme Administrative Court denied ALEC’s petition, and no further direct or indirect appeal from the order is possible under Aspatrian law.
 Firstly, (A) Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria because (1) the assets of ALEC are covered as “Investment” of ROCO and (2) ROCO satisfied the rule of local remedies.
 Secondly, (B) the seizure of such assets was a violation of the Aspatria-Rydal BIT because (1) under article VI (a), the seizure constituted an illegal indirect expropriation, and (2) the seizure did not fall in the scope of article VI (b).
                Pleadings (including PRAYER FOR RELIEF)                  
I. Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands.

In the present case, the Windscale Islands (hereinafter, the Islands) are under the occupation of Rydal and the plebiscite was held on 6 December 2008. As a result 76% of the Islanders favored for independence.
Therefore, hereinafter Rydal demonstrates that A) sovereignty over the Islands belongs to Rydal and B) the Islanders are entitled to independence as an exercise of their right to self-determination.
I-A. Sovereignty over the Islands belongs to Rydal.

In the present case, territorial sovereignty of the Islands discovered by Captain Parrish in 1777 is in disputed between Rydal and Aspatria. 
Under customary international law, a territory attribute to the state which has territorial title.
  In this respect, territorial title relates to both the factual and legal conditions under which territory is deemed to belong to one particular authority or another.

Therefore, hereinafter Rydal demonstrates that 1) Rydal acquired territorial title to the Islands in 1777 by the effective occupation, 2) Rydal acquired the territorial title to the Islands by the effective occupation between 1813 and 1818, 3) under the Treaty of Great Corby, sovereignty over the Islands was ceded to Rydal in 1821, 4) Rydal acquired the territorial sovereignty over the Islands by prescription between 1880 and 1910, 5) Rydal acquired the territorial sovereignty over the Islands by prescription between 1920 and 2009, and 6) critical date should be settled at 16 September 2009.
I-A-1. Under customary international law, Rydal acquired territorial title to the Islands in 1777.
Under customary international law, state can acquire the territory by occupation.
  In this respect, two requirements are necessary; 1) territory in question is terra nullius and 2)the occupation of state is effective.
  In this respect, if the territory in question is uninhabited, it is unnecessary to have recourse to effective occupation.
  This is because State can exercise those exclusive authorities if that territory is uninhabited.
  In fact, in Clipperton Island case, the Tribunal stated that if a territory was uninhabited and undisputed disposition of that State from when the occupying state made its appearance there, the occupation must be considered as accomplished.


In the present case, when Rydal discovered the Islands in 1777, the Islands were uninhabited, thus terra nullius, and at the absolute and undisputed disposition of Rydal.  Furthermore, Captain Parrish left behind the flag of Rydal and a stone carved with a declaration asserting the sovereignty of Rydal. Thus Rydal occupied the Islands effectively in 1777.

Therefore, under customary international law, Rydal acquired territorial title to the Islands in 1777.
I-A-2. Under customary international law, even though Rydal did not acquire territorial title to the Islands in 1777, Rydal acquired the territorial title to the Islands by the effective occupation between 1813 and 1818.

In the present case, in 1778, a naval ship from Plumbland, The Salkeld, came across the Islands.  After that, in 1813, HMS Applethwaite was wrecked on the Island, and Admiral Aikton built settlement St.Bees. 
Hereinafter, to prove Rydal’s effective occupation over the Islands, Rydal demonstrates that a) the Islands were terra nullius in 1813, and b) Rydal acquired the sovereignty over the Islands effectively between 1813 and 1818.
I-A-2-a. Under customary international law, the Islands were terra nullius in 1813.

Under customary international law, absence of state activity may cause loss of title, even though the territory was previously occupied by a state.
  In fact, in Temple of Preah Vihear case, ICJ stated that absence of the claim by Thailand to the sovereignty over the area including Temple of Preah Vihear caused loss of title to that area.


In the present case, in 1799, Lieutenant Ricoy returned to Aspatria because of the disturbances.  For 18 years, Plumbland continued to make no activity to the Islands even after the disturbances in Aspatria were quelled.  Thus Plumbland lost the territorial title to the Islands.

Therefore, under customary international law, the Islands were terra nullius in 1813.
I-A-2-b. Under customary international law, Rydal acquired the sovereignty over the Islands effectively between 1813 and 1818.
As demonstrated above, under customary international law, in order for states to acquire the territory by the occupation, there must be an effective occupation which consists in animus occpandi and an exercise of state authority.
  In fact, in Minquiers and Ecrehos case, ICJ stated that exercise of local administration by the United Kingdom was probative value to the display of state authority.


In the present case, when The Unthank drifted into the St.Bees, Admiral Aikton stated the Islands were under the sovereignty of Rydal, and he and his men explored most of the other islands in the archipelago.  Thus Rydal had animus occupandi and exercised the local administration over the Islands.


Therefore, Rydal occupied the Islands effectively between 1813 and 1819.


For these reasons, under customary international law, Rydal acquired the territorial title to the Islands by the effective occupation between 1813 and 1818.

I-A-3. Under the Treaty of Great Corby, even though Rydal did not acquire territorial title to the Islands between 1813 and 1818, sovereignty over the Islands was ceded to Rydal in 1821.
In the present case, in 1820, Aspatria declared independence from Plumbland.  In 1821, Rydal and Plumbland ratified the Treaty of Great Corby, including an article that ceded sovereignty over the Islands to Rydal.

Article 34 of Vienna Convention on the Law of Treaties provides a treaty does not create obligations for a third state without its consent.
  In this respect, “a third state” means “a state not a party to the treaty.”
  

Therefore, to prove the Treaty of Great Corby was valid, Rydal demonstrates that a) Aspatria did not become independent in 1821, and b) even though Aspatria became independent in 1820, Aspatria did not have sovereignty over the Islands.

I-A-3-a. Under customary international law, Aspatria did not become independent since it was not recognized by any other countries in 1821.

Under customary international law, a new state before its recognition cannot claim any legal rights against other states.
  This is because, in every legal system, organ must be competent to determine with certainly the subjects of systems.

In the present case, in 1821, Aspatria was not recognized by any other states.

Therefore, Aspatria did not become independent before the Treaty of Great Corby was concluded in 1821.
I-A-3-b. Under customary international law, even though Aspatria became independent in 1820, Aspatria did not have sovereignty over the Islands.

Under customary international law, when colonized state becomes independent, the administrative divisions in a colonized state constitute the boundaries for the newly independent states.
  In this respect, when the boundaries cannot be identified by authoritative material, principle of uti possidetis juris exceptionally allow for the application of effective control.
  This is because independence and stability of the states could be safe by preventing neighbor states from use of force.
  In fact, in Burkina Faso v. Mali case, ICJ stated the effective control can play an essential role in showing how territorial jurisdiction is exercised as one of the forms of sovereignty in practical when the legal title is not capable of showing exactly the territorial expanse.

In the present case, since a naval ship HMS applethwaite was wrecked on the Island, Rydal set about a building St. Bees and forced Plumland’s ship The Grizedale expelled.  Thus Rydal had effective control over the Islands in 1820.

Therefore, under customary international law, even though Aspatria became independent in 1820, Aspatria did not have sovereignty over the Islands.
For these reasons, under the Treaty of Great Corby, even though Rydal did not acquire territorial title to the Islands between 1813 and 1818, sovereignty over the Islands were ceded to Rydal in 1821.

.

I-A-4. Under customary international law, Rydal acquired the territorial sovereignty over the Islands by prescription between 1880 and 1910.
Under customary international law, state can acquire the territory by prescription, even though the territory in question was acquired by other state previously.
  In this respect, prescription is established through continuous and undisturbed exercise of sovereignty over the territory.

Therefore, hereinafter Rydal demonstrates that a) Rydal exercised state authority to the Islands, b) Rydal’s exercise of state authority was continuous, and c) Rydal’s exercise of state authority was undisturbed.
I-A-4-a. Under customary international law, Rydal exercised state authority to the Islands between 1880 and 1910.
Under customary international law, maintenance of facilities is considered as exercise of state authority.
  In fact, in Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge, ICJ stated that maintenance of lighthouses was considered as the exercise of state authority.


In the present case, Rydal maintained the fort Salkeld at least after 1817, including between 1880 and 1910.


Therefore, Rydal exercised state authority to the Islands between 1880 and 1910.
I-A-4-b. Rydal’s exercise of state authority between 1880 and 1910 was continuous.
Under customary international law, continuous exercise of state authority needs the length of time which creates the conviction that in the interest of stability and order the present professor should be considered as the rightful owner of a territory.
  In this respect, in the case where protest cease to repeat after a certain length of time, the condition becomes in conformity with international order.
  This is because that condition means former possessor drop the claim concerning the territory in question.
  In fact, in Temple of Preah Vihear case, ICJ stated that Thai’s failure to react in any way in an occasion that called for a reaction in order to affirm or preserve title in the face of an obvious rival claim meant a tacit recognition, and the frontier was fixed because of no reaction by Thai after realization of the truth line between 1934 and 1953.


In the present case, Aspatria kept up the diplomatic protest to Rydal since 1827.  However, Aspatria ceased to protest and took no reaction to the obvious exercise of state authority by Rydal for 31 years.


Therefore, Rydal’s exercise of state authority between 1880 and 1910 was continuous.
I-A-4-c. Rydal’s exercise of state authority between 1880 and 1910 was undisturbed.
Under customary international law, undisturbed exercised of state authority means that there is no protest or acquiescence by other states.
  In this respect, the exercise of state authority is not disturbed during the interruption of the protest concerning sovereignty of territory in question.


In the present case, Aspatria lodged no complaints concerning the Islands and no attempts to assert control over them.


Therefore, Rydal’s exercise of state authority between 1880 and 1910 was undisturbed.


For these reasons, under customary international law, Rydal acquired the territorial sovereignty over the Islands by prescription between 1880 and 1910.

I-A-5. Under customary international law, Rydal acquired the territorial sovereignty over the Islands by prescription between 1920 and 2009.
As Rydal demonstrated above, under customary international law, states can acquire the territorial sovereignty through continuous and undisturbed exercise of state authority.
  In this respect, after establishment of League of Nations and Permanent Court of Arbitration, it is considered as acquiescence that failure to bring the matter before the international organization or attempt to bring the matter before the court.
  This is because state will take steps to use available machinery for the settlement of international disputes after the diplomatic protest, if that state really wants to seek a solution.

In the present case, Rydal levied duties on all goods imported to the Islands from outside Rydal and Aspatria did not bring the sovereign matter before the international organization and not attempt to bring the matter the court, but only protest diplomatically.

Therefore, under customary international law, Rydal acquired the territorial sovereignty over the Islands by prescription between 1920 and 2009.

I-A-6. Under customary international law, critical date should be settled at 16 September 2009.
Under customary international law, once critical date is designated, the facts after the critical date can no longer affect the issue.
  In this respect, the critical would be in the date on which they agreed to submit the dispute to a tribunal.
  This is because states decide to settle by international adjudication when a concrete issue has arisen.


In the present case, Kingdom of Rydal and Republic of Aspatria agreed with the submission to the ICJ at 16 September 2009.


Therefore, critical date should be settled at 16 September 2009.
For these reasons, sovereignty over the Islands belongs to Rydal. 

I-B. The Islanders are entitled to independence as an exercise of their right to self-determination.

In the present case, Rydal designated the Islands a non-self-governing territory (hereinafter, NSGT) and has fulfilled its obligations under article 73 of the Charter of the United Nations (hereinafter, article 73 of U.N. Charter).  The U.N. Special Committee has regularly taken up the matter of the competing claims to the Islands and has always expressed concern for the interests of the population on the Islands.  Prime Minister Abbott of Rydal issued a statement indicating that the King of Rydal and His government endorsed the outcome of the plebiscite on 6 December 2008 and pledged the full support of Rydal in assisting the Islanders’ transition to independence.


Therefore, hereinafter to prove that the Islanders are entitled to independence as an exercise of their right to self-determination, Rydal demonstrates that 1) under customary international law, the Islanders have the right to self-determination, 2) under customary international law, the Islanders can exercise the right to self-determination to independent since sovereignty over the Islands belongs to Rydal, 3) under customary international law, the Islanders are entitled to independence as the “people of non-self-governing territory” even though the sovereignty of the Islands belongs to Aspatria, and 4) under customary international law, the Islanders are entitled to independent as the “people of an independent State” even though the sovereignty of the Islands belongs to Aspatria.
I-B-1. Under customary international law, the Islanders have the right to self-determination.

Under customary international law, all “peoples” have the right to self-determination to determine their own political status and pursue their own economic, social, and cultural development.
  This is reflected in the Declaration on the granting of independence to colonial countries and peoples (hereinafter, resolution 1514) and is reaffirmed in the Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the United Nations.
  Resolution 1514 can be regarded as a rule of customary international law in the process of decolonization.
  In fact, in Namibia case, ICJ states that “a further important stage in this development was resolution 1514, which embraces al1 peoples and territories which 'have not yet attained independence.”
  

Therefore, under customary international law, the Islanders have the right to self-determination.
I-B-2. Under customary international law, the Islanders can exercise the right to self-determination to independent since sovereignty over the Islands belongs to Rydal.

As proved in I-B-1, under customary international law, all “peoples” have the right to self-determination.

In the present case, as the Prime Minister of Rydal appeared before the Special Committee, Rydal has committed itself to respecting the will of the peoples of the Islands.

Therefore, under customary international law, the Islanders are entitled to independence as an exercise of their right to self-determination since sovereignty over the Islands belongs to Rydal.
I-B-3. Under customary international law, the Islanders are entitled to independence as the “people of non-self-governing territory” even though the sovereignty of the Islands belongs to Aspatria.

Under customary international law, as reflected in resolution 1514, “all peoples of NSGT” have the right to self-determination to enjoy complete independent.
  In fact, in Western Sahara case, ICJ recognized the application of “resolution 1514 in the decolonization of Western Sahara and of the principle of self-determination through the free and genuine expression of the will of the peoples of the non-self-governing territory.”
  
On the other hands, any exercise of the right to self-determination aimed at disrupting the territorial integrity is incompatible with international law.

Therefore, hereinafter to prove that under customary international law, the Islanders are entitled to independence as the “people of NSGT” even though the sovereignty of the Islands belongs to Aspatria, Rydal demonstrates that a) the Islands are NSGT under Article 73 of U.N. Charter, b) the Islanders constitute the “people of NSGT,” and c) the exercise of the right to self-determination of the Islanders to independent is not limited by the territorial integrity of Aspatira.
I-B-3-a. Under article 73 of the Charter of the United Nations, the Islands are a non-self-governing territory.

Although article 73 of U.N. Charter does not expressly mention the right to self-determination, this provision has provided considerable assistance to the General Assembly in promoting to achieve the self-determination of people of NSGT.
  In this respect, General Assembly Resolution 1541 (hereinafter, resolution 1541) provides the principles in determining whether territories are fall under the meaning of NSGT of article 73 of U.N. Charter.
  Under the ANNEX of resolution1541, the principle IV provides that article 73 of U.N. Charter should be applicable to territories which are (i) geographically separate and (ii) ethnically and/or culturally distinct from the state administrating it.
  This is because these principles could be used to prevent the administrative State from the presumption that the territory is self-governing and therefore there is no obligation to transmit information under article 73 of U.N. Charter.
  In fact, by adopting General Assembly Resolution 1542, the territory under the administration of Portugal was determined to be NSGT in accordance with the two principles.
 

In the present case, the Islands, being located in the Southern Hemisphere, are approximately 7,500 miles from Rydal in the Northern Hemisphere.  Moreover, inhabitants are from Rydal and Sobor, and it has own economy by living on mainly farming and fishing. Thus the Islands are geographically separate and (ii) ethnically and culturally distinct from Rydal.

Therefore, the Islands are a NSGT under article 73 of U.N. Charter.

I-B-3-b.Under customary international law, the Islanders constitute the “people of non-self-governing territory” entitled to independent.

Under customary international law, to constitute the “people of NSGT,” it is necessary that the territory is administrated as a single unit under article 73 of U.N. Charter.
 In this respect, the “people of NSGT” includes not only indigenous people but settler population occupying territory for a colonial power.
  In fact, in the case of Belize, despite of the fact that 60 % of Belize’s population is non-indigenous to the territory, the General Assembly of the United Nations not only made no mention of this issue but, in resolution 35/20 in 1980, reaffirmed “the inalienable right of the people of Belize to self-determination.


In the present case, the early inhabitants brought by HMS Applethwaite, HMS Braithwaite and The Unthank inter-married and produced offspring and the population was further supplemented by other immigrants from Rydal.

Therefore, under customary international law, the Islanders constitute the “people of NSGT” entitled to independent.

I-B-3-c. Under customary international law, the independent of the Islands are not limited by the territorial integrity of Aspatira on the basis of pre-colonial sovereignty over the Islands.
Under customary international law, as reflected in paragraph 6 of resolution 1514, “any attempt aimed disruption of the territorial integrity of a country is incompatible with the purposes and principles of the Charter of the United Nations.”
  

In this respect,　whatever the existing legal ties with the territory may have been at the time of colonization, those ties remain subject to the application of the principle of self-determination.
  This is because freely expressed will of the population, not the vicissitudes of history, must determine their future status.
  In fact, in Western Sahara case, the honorable Judge Dillard stated that the court emphatically rejected the assertion that “automatic retrocession” could take precedence over the people’s rights to self-determination.
 


In the present case, even though the sovereignty over the Islands belongs to Aspatria, the Islanders express their will to independent based on the principle of self-determination.  

Therefore, the independent of Islands are not limited by the territorial integrity of Aspatira on the basis of pre-colonial sovereignty over the Islands.

For these reasons, under customary international law, the Islanders are entitled to independence as the “people of NSGT” even though the sovereignty of the Islands belongs to Aspatria.
I-B-4. Under customary international law, the Islanders are entitled to independent as the “people of an independent State” even though the sovereignty of the Islands belongs to Aspatria.

Under customary international law, people are entitled to independent based on the principle of self-determination when the government of an independent State does not represent the whole people belonging to the territory.
  In fact, the Supreme Court of Canada stated that “when a people is blocked from the meaningful exercise of its right to self-determination internally, it is entitled, as a last resort, to exercise it by secession.”

In the present case, in the circumstances where the sovereignty over the Islands belongs to Aspatria, the government of Aspatria does not represent the whole people belonging to the territory because the Islanders have not participated in the democratic process of Aspatira.

Therefore, under customary international law, the Islanders are entitled to independent as the “people of an independent State” even though the sovereignty of the Islands belongs to Aspatria.

Consequently, the Islanders are entitled to independence as an exercise of their right to self-determination. 

In conclusion, Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands.

II. Rydal’s rejection of MDR’s bid did not violate the Aspatria-Rydal BIT.

In the present case, even though MDR’s bid was once approved by the Assembly, it was not accepted after all.
Therefore, hereinafter Rydal demonstrates that Rydal’s rejection of MDR’s bid did not violate article IV, V, VI of the Aspatria-Rydal BIT.

II-A. Rydal’s rejection of MDR’s bid did not violate article IV of the Aspatria-Rydal BIT.

Article IV of the Aspatria-Rydal BIT provides “Each Party shall accord investments and investors of the other Party treatment no less favourable than that it accords, in like circumstances, to its own investors and to investors of any non-Party.”

Therefore, hereinafter Rydal demonstrates that Rydal’s rejection of MDR’s bid did not violate article IV of the Aspatria-Rydal BIT because MDR and ROCO were not in like circumstances.

II-A-1. MDR and ROCO were not in like circumstances.

The term “in like circumstances” of article IV of the Aspatria-Rydal BIT does not include the situation that a State treats foreign investor differently to achieve legitimate object.
  This is because a State has the right to nurse its local industries in order to prevent foreign investor from emerging as dominant entity within the local market.
  In fact, in Parkerings v. Lithuania case, the company which was refused the project alleged the violation of national treatment.  However, the Tribunal concluded that the company was not in like circumstance on the ground that the company’s Cooperation Agreement had wider range of effect than that of the other company and the refusal had legitimate objects to distinguish between the two projects.
  

In the present case, MDR’s bid had wider range of effect than ROCO’s bid, and the refusal of MDR’s bid was necessary to safeguard the long-term viability of the territory and people of island. 
Therefore, MDR and ROCO were not in like circumstances.
For this reasons, the act conducted by Rydal during bidding process did not constitute a violation of article IV of Aspatria-Rydal BIT.
II-B. Rydal’s rejection of MDR’s bid did not violate article V of the Aspatria-Rydal BIT.

Article V of the Aspatria-Rydal BIT provides “Each Party shall accord to investments treatment in accordance with customary international law, including fair and equitable treatment, full protection and security, and non-discrimination.”

Therefore, hereinafter Aspatria demonstrates that the act of Rydal did not violate the Aspatria-Rydal BIT because 1) the bidding of MDR was not considered as investments and, 2) even if MDR’s bid was considered as investment, the act of Rydal was accorded to the treatment in accordance with customary international law.

II-B-1. The bidding of MDR was not considered as “Investment.”

The Aspatria-Rydal BIT provides “Investment” include “licenses, authorizations, permits, and similar rights conferred pursuant to applicable domestic law.”
  In this respect, in order to be “Investment” under BIT, it needs legitimate expectation based on certain guarantee.
  This is because the law of foreign investment and its protection has been developed with the specific objective of avoiding adverse legal effects.
  In fact, in Nagel v. Czech Republic case, the Tribunal stated that Nagel’s agreement with officer could not be considered as investment because there was still no guarantee that the license would be given to Nagel in the future.

In the present case, even though MDR’s bid is approved by the Assembly, it was possible that Governor rejected the bid as confirmed from the bid announcement.  Thus there was not legitimate expectation based on certain guarantee that MDR’s bid was accepted.  

Therefore, the bidding of MDR was not considered as “Investment.”

II-B-2. The treatment against MDR’s bid by Rydal was fair and equitable. 　

Article V of Aspatria-Rydal BIT stated “Each Party shall accord to fair and equitable treatment.”
  In this respect, a violation of “fair and equitable treatment” does not include the treatment which is predictable for investors.
  This is because in the case of agreement between potentially less stable socio-economic and political environment, inherent business risks of an investment are to be born by the investor.
  In fact, in Parkerings v. Lithuania case, the Tribunal stated that Lithuania did not violate the treaty because the Claimant made the Agreement even though he was aware of the risk that changes of laws would probably occur after the conclusion of the Agreement due to the political environment.

In the present case, it was clear that the approval of Governor was needed after the approval of Assembly in order to start the business.  Thus it was predictable for MDR that there was a possibility of rejection of MDR’s bid by Governor Black.

Therefore, the treatment against MDR’s bid by Rydal was fair and equitable.

II-B-3. The treatment against MDR’s bid by Rydal provided full protection and security.

Article V of Aspatria-Rydal BIT provides “Each Party shall accord to investments treatment in accordance with full protection and security.”
  In this respect, even though BIT listed the two standards, “full protection and security” and “fair and equitable treatment” as two separate obligations, they are treated as equivalent.
  This is because the scope of full protection and security renders the standard strikingly similar to another more widespread standard of protection of “fair and equitable treatment.”
  In fact, in Wena Hotels v. Egypt case, the Tribunal found violations without specifying which actions violated which obligations even though the treaty provided for those obligations separately.

In the present case, as Rydal demonstrated in II-B-2, the treatment against MDR’s bid by Rydal was fair and equitable.

Therefore, the treatment against MDR’s bid by Rydal provided full protection and security.


For these reasons, Rydal’s rejection of MDR’s bid did not violate article V of the Aspatria-Rydal BIT.
II-C. The treatment against MDR’s bid by Rydal did not violate article VI of Aspatria-Rydal BIT.

Article VI (a) provides that “Neither Party may expropriate or nationalize an investment either directly or indirectly through measures equivalent to expropriation or nationalization except for a public purpose; in accordance with due process of law; in a non-discriminatory manner; and on prompt, adequate, and effective compensation.”

Therefore, hereinafter Rydal demonstrates that the treatment against MDR’s bid by Rydal did not violate article VI of Aspatria-Rydal BIT because the treatment against MDR’s bid was not equivalent to expropriation.

II-C-1. The treatment against MDR’s bid was not equivalent to expropriation.

Under article VI (a) of the Aspatria-Rydal BIT, treatment is equivalent to expropriation when there is a substantial deprivation of owner’s rights.

  In fact, in PSEG v. Turkey case, the Tribunal stated that the treatment is not an expropriation because the contract rights of the company were still incomplete even if there were authorizations and approvals, due to the rejection of its Project by Government.

In the present case, even if MDR’s bid can be considered as investment property, the contract rights are incomplete because of the rejection of the bid by the Governor. Thus there are no rights that can be deprived substantially.
Therefore, the treatment against MDR’s bid was not equivalent to expropriation.


For these reasons, the treatment against MDR’s bid by Rydal did not violate article VI of Aspatria-Rydal BIT.


Consequently, Rydal’s rejection of MDR’s bid did not violate the Aspatria-Rydal BIT.

III. Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.

In 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA because ALEC claimed access to the same oil reserves without the Aspatrian license. Under the order of the court, Aspatrian seized all assets of ALEC.  In this respect, this seizure violated article VI of Aspatria-Rydal BIT, which prohibits expropriation to an “Investment.”
Therefore, hereinafter Rydal demonstrates that A) assets of ALEC are “Investment” under Aspatira-Rydal BIT, and the rule of local remedies is satisfied, and B) the seizure of such assets was a violation of the Aspatria-Rydal BIT.
III-A. Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria.
Under article XIII of the Aspatria-Rydal BIT, the Party of said Investor’s nationality may bring the claim before the International Court of Justice in the event of a dispute arising with respect to the rights conferred by this Treaty.
  In the present case, since ROCO was incorporated in Rydal, it is national of Rydal.
Therefore, hereinafter, Rydal demonstrates that 1) the assets of ALEC are covered as “Investment” of ROCO and 2) ROCO satisfied the rule of local remedies. 
III-A-1. Under the Aspatria-Rydal BIT, the assets of ALEC are “Investment” of ROCO.

Under the Aspatria-Rydal BIT the term "Investment" is defined as “every asset of an investor that has the characteristics of an investment.”
  In this respect, the term “every asset of an investor” includes assets of company which shareholders owns throughs their shares.
  This is because, disregard of the actual treatment of the company representing the investment of shareholder would require a restrictive interpretation of the BIT's terms and would render most of its provisions ineffective and useless for investors.
  In fact, in AMT v. Zaire case, the Tribunal stated that under US-Zaire BIT, “Investment” includes the assets of a Zairean company which was owned by a US company.
 Moreover, in Continental v. Argentina case, the Tribunal stated that the standards of protection spelled out in the BIT covers the operation of the CANART, which is owned by Continental that represents the investment.


In the present case, ROCO has over the years provided machinery and capital for ALEC’s operations, and owns 80% of the shares of ALEC.


Therefore, under Aspatria-Rydal BIT, the assets of ALEC are “Investment” of ROCO.
III-A-2. Even though the assets of ALEC are not covered by the definition of “Investment,” ROCO can bring the claim since ROCO made “Investment” in Aspatria.

Under Aspatria-Rydal BIT, shares are clearly “Investment.”
  In this respect, a shareholder can bring the claim regarding the measure directed to the company.
  In fact, in LG&E v. Argentina case, the tribunal stated that LG&E should be considered foreign investors, even though they did not directly operate the investment in the Argentine, and upheld the claim regarding the measure directed to gas distribution licensees, whose shares LG&E had.


In the present case, even though ROCO did not directly operate the investment in the Aspatria, ROCO has ALEC’s share.


Thus ROCO can bring the claim regarding the measure directed to the ALEC.

Therefore, even though the assets of ALEC are not covered by the definition of “Investment”, ROCO can bring the claim.
III-A-3. ROCO satisfied the rule of local remedies. 
Under customary international law, the rule of local remedies is not dispensed with unless contracting Parties exclude it in clear words.

Therefore, hereinafter Rydal demonstrates that the rule of local remedies was satisfied.
III-A-3-a. Under customary international law, ROCO needs not to seek local remedies in Aspatria.

In the present case, only ALEC sought local remedies in Aspatria and ROCO did not.  In this respect, under customary international law, for the rule of local remedies is satisfied, it is sufficient if the same significance of the claim was brought before the court and did not success.
  In fact, in Elettronica Sicula case, ICJ stated although the two US companies did not seek remedies in Italy, the court did not reject the claim of the US, because the trustee of ELSI brought the substance of the claim to the Italian courts.


In the present case, although ROCO did not seek remedies in Aspatria, ALEC filed a petition in Aspatrian court. 


Therefore, ROCO needs not seek local remedies in Aspatria.
III-A-3-b. Under customary international law, ALEC satisfied the rule of local remedies.

Under customary international law, the rule of local remedies is satisfied when the injured alien obtained a final decision from the highest court.


In the present case, the Supreme Administrative Court denied ALEC’s petition in ALEC v. Langdale Administrative Court, and no further direct or indirect appeal from the order is possible under Aspatrian law.


Therefore, under customary international law ALEC satisfied the rule of local remedies.
III-B. The seizure of the assets of Rydalian enterprise was a violation of article VI of the Aspatria-Rydal BIT.

In the present case, Aspatria seized the assets of ALEC in accordance with section 117-10 of the Aspatrian Criminal Code to keep status quo until criminal procedure reaches final decision.

Under article VI (a) of the Aspatria-Rydal BIT, a Party may not indirectly expropriate Investment though a measure equivalent to expropriation, and article VI (b) provides a measure does not constitute indirect expropriation in a certain circumstance.

Therefore, hereinafter to prove the seizure of assets of Rydalian enterprise was a violation of the Aspatria-Rydal BIT, Rydal demonstrates that 1) under article VI (a) the seizure constituted an illegal indirect expropriation, and 2) the seizure did not fall in the scope of article VI (b) of the Aspatria-Rydal BIT.
III-B-1. Under article VI (a) of the Aspatria-Rydal BIT, the seizure constituted illegal indirect expropriation.

 Article VI (a) provides that “neither Party may expropriate or nationalise an investment either directly or indirectly through measures equivalent to expropriation or nationalisation except for a public purpose; in accordance with due process of law; in a non-discriminatory manner; and on prompt, adequate, and effective compensation.”


In the present case, Aspatria did not compensate to ALEC when it seized assets. Hereinafter, to prove the seizure was illegal indirect expropriation Rydal demonstrates that the measure was equivalent to expropriation.


Under article VI (a) of the Aspatria-Rydal BIT, “measures equivalent to expropriation” includes a deprivation of property which is not ephemeral.
  This is because, after long-term deprivation, it is difficult to continue the investment activity, even after the property is returned.
  In fact, in Middle East v. Egypt case, the Tribunal stated that a revocation of the essential license for its investment activity for three years constitute indirect expropriation.


In the present case, the seizure has continued 22 month and it takes at the longest 9 years until the criminal procedure reaches final decision.  Thus the seizure was equivalent to expropriation.


Therefore, under article VI (a) of the Aspatria-Rydal BIT, the seizure constitutes illegal expropriation.
III-B-2. Under article VI (b) of the Aspatria-Rydal BIT, the seizure did not fall in the scope of article VI (b) of the Aspatria-Rydal BIT.

Article VI (b) of the Aspatria-Rydal BIT provides that “with the exception of measures so severe in light of their purpose that they cannot be reasonably viewed as having been adopted and applied in good faith, non-discriminatory measures of a Party that are designed and applied to protect legitimate public welfare objectives do not constitute indirect expropriation.”

  In this respect, “measures so severe in light of their purpose that they cannot be reasonably viewed as having been adopted and applied in good faith” includes the State's regulations are proportional to the interest being protected.
  In fact, in Tecmed v. Mexico case, the Tribunal stated that since the economic and commercial operations in the landfill after the non-renewal of the permit had been fully and irrevocably destroyed, the measure to protect public health and environment was disproportionate.


In the present case, since Aspatria seized all assets of ALEC in Aspatria, and ALEC will have lost millions of dollars in revenue during the procedure, investment activity in Aspatria was destroyed by the seizure for status quo.  Thus Aspatria’s seizure was not proportional to the interest being protected.
Therefore, under article VI (b) of the Aspatria-Rydal BIT, the seizure did not fall in the scope of article VI (b) of the Aspatria-Rydal BIT.

For these reasons, the seizure of the assets of Rydalian enterprise was a violation of article VI of the Aspatria-Rydal BIT.

Consequently, Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.
For all the aforementioned reasons argued in this memorial, the Kingdom of Rydal respectfully requests that this honorable Court to declare that:
I.
Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands because sovereignty over the Islands belongs to Rydal and/or the Islanders are entitled to independence as an exercise of their right to self-determination.
II.   Rydal’s rejection of the MDR bid did not violate the Aspatria-Rydal BIT.

III. Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria, and the seizure of such assets was a violation of the Aspatria-Rydal BIT.
Respectfully submitted
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