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1Pleadings


1(1).
Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands.


1I.
sovereignty over the Islands belongs to Rydal.


2A.
Rydal has acquired the original title.


21.
Rydal has acquired Windscale Islands by occupation in 1818.


3a.
 The Islands was terra nullius in 1813.


4b. 
Rydal has exercised effective control over the Islands.


52. 
Rydal has acquired Windscale Islands by cession.


5a. 
The independence of Aspatria in 1819 cannot be admitted under international law


6b.
 Alternatively, the principle of uti possidetis juris does not apply.


83.
Rydal has acquired the Windscale Islands by conquest.


9a.
Rydal’s action correspond to definition of the conquest.


10b.
Rydal have intention to have the islands.


11B.
Alternatively, Rydal has acquired the territorial title by effective control.


121.
Rydal has acquired the territorial title by the continuous and peaceful display of state authority till the day of the submission to the ICJ.


142.
Rydal has acquired the territorial title by relatively higher effective control than Plumbland till 1818.


16II.
the Islanders are entitled to independence as an exercise of their right to self-determination.


16A.
The Islanders are entitled to independence based on the right to self-determination in case the Islands belong to Rydal.


171.
The people in Non-Self-Governing Territories are admitted to become independent based on the right of self-determination under customary international law.


192. The Islands are recognized as the Non-Self-Governing Territory of Rydal.


19B.
The Islanders are entitled to independence based on the right to self-determination in case the Islands belong to Aspatria.


201. The Islands are the non-self-governing territory of Aspatria.


22(2).
The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT.


23I.
The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT articleIV.


23A.    MDR and ROCO were not “in like circumstances”.


241.   pursue a legitimate public policy.


252.    reasonable relationship to a legitimate public policy


26II.
The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT articleV.


27A.
 fair and equitable treatment.


271.    a measure in accordance with due process.


282.    a measure in accordance with the obligation to exercise due diligence.


293.     a  measure consisting of transparency.


29The Party of BIT must enable an investor to pursuit predictable frame is required in order that investments are promoted. So, a measure consisting of transparency has to fulfill the following two requirements: a) a Party has to open information such as rules and regulations concerned and b) a Party does not betray the legitimate expectations of an investor.


30a.
Rydal opened information concerned on bids in order for MDR to access.


30b.
the rejection of MDR’s bid does not betray MDR’s legitimate expectations.


31B.     The rejection of MDR’s bid was a measure in accordance with full protection and security.


32C.     The rejection of MDR’s bid accord to investments treatment in accordance with non- discrimination.


33(3).
Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.


33I.
Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria.


33A.
ALEC is “Investor of Rydal” in the Aspatria-Rydal BIT and the damaged asset of ALEC is included in “investment” in the Aspatria-Rydal BIT.


331.
ALEC is “Investor of a Rydal” in the Aspatria-Rydal BIT.


352.
The damaged asset of ALEC in Aspatria is included in “Investment” in the Aspatria-Rydal BIT.


36B.
ROCO is “Investor of Rydal” in Aspatria-Rydal BIT and the damaged assets of ROCO are included in “investment” in Aspatria-Rydal BIT.


361.
ROCO is “Investor of Rydal” in Aspatria-Rydal BIT.


362.
The damaged assets of ROCO in Aspatria are included in “Investment” in Aspatria-Rydal BIT.


37a.
ALEC as an enterprise is included in “Investment” in Aspatria-Rydal BIT.


38b.
The shares in ALEC are included in “Investment” in Aspatria-Rydal BIT.


39II.
The seizure of ALEC’s assets was a violation of the Aspatria-Rydal BIT.


39A.
The seizure of ALEC’s assets constitutes indirect expropriation.


40B.
The seizure of the assets does not constitute expropriation exceptionally admitted on clause b, article VI of the Aspatria-Rydal BIT.


411. 
The seizure of ALEC’s assets did not have a public welfare objective.


422.
The measure, the seizure of the assets did not hold balance with the public welfare objectives.


43C.     The seizure of ALEC’s assets did not constitute lawful expropriation on Clause a, Article VI of the Aspatria-Rydal BIT.


45Conclusion and Prayer for Relief
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Statement of Jurisdiction

The Republic of Aspatria and the Kingdom of Rydal have agreed to submit this dispute to the International Court of Justice pursuant to article 40(1) of the Statute of the International Court of Justice (‘Statute’) and in accordance with the Special Agreement notified to the Court on 16 September 2009. Pursuant to article 36(1) of the Statute, the Court has jurisdiction to decide all matters referred to it for decision.
Questions Presented

Respondent, Rydal, asks the Court to adjudge and declare that:

(1)
Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands because:

(a)
sovereignty over the Islands belongs to Rydal; and/or

(b) 
the Islanders are entitled to independence as an exercise of their right to self-determination.

(2)
Rydal’s rejection of the MDR bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT.
(3)
Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.

Statement of Facts

The Windscale Islands ("the Islands") are an archipelago. Aspatria is a developed country and was a colony of the Kingdom of Plumbland ("Plumbland"). The Kingdom of Rydal ("Rydal") is a developed country.

In 1777, the Islands were first discovered by Captain Parrish from Rydal. He left behind the flag of Rydal and a monument that asserted the sovereignty of Rydal over the Islands.

In 1778, the Viceroy of Aspatria sent Lieutenant Ricoy. Twenty years later, he was ordered back because of internal disturbances. He left the flag of Plumbland and a notice that claimed the Islands on behalf of Plumbland. 

In 1813, a naval ship of Rydal, under the command of Admiral Aikton, was wrecked on the islands. Afterwards, a slave ship from abroad drifted into the harbour. He declared the slaves free based on Rydalian law and offered refuge to the crew and former slaves. In 1817, The Grizedale landed from Aspatria under Commander Crook. Admiral Aikton informed him that he and his men must leave at once or be subject to arrest. Outnumbered and out-armed, Commander Crook chose to depart.

In 1814, war broke out between Rydal and Plumbland over matters unrelated to the Islands. By 1819, an independence movement had emerged in the Viceroyalty of Aspatria, led by the commander Colonel Diaz.

Plumbland was losing the war and sued for peace. The terms of the Treaty of Great Corby, signed in 1821 and shortly thereafter ratified, included an article that the King of Plumbland transfers any sovereignty in the Islands to the Queen of Rydal over the Islands. 

In 1827, the new Aspatrian President Diaz sent an ambassador to Rydal. Queen Constance received the Ambassador recognised the independence of Aspatria. 

By 1823, there had been attempts at revolution in Plumbland. King Piero finally prevailed in his conflict. In the subsequent Treaty of Woodside, signed in 1841, Plumbland recognised Aspatria’s sovereignty over the former territory of the Viceroyalty of Aspatria, excluding the Islands. 

Between 1880 and 1910, Aspatria experienced a serious political and economic crisis. During this time, Aspatria made no attempts to assert control over them. 

Until World War II, foreign commercial activity on the Islands, was limited because of restrictions imposed by Rydal. In 1945, Rydal joined the United Nations and designated the Islands a non-self-governing territory.

In 1947, Rydal gave the Islands a constitution. It guaranteed universal suffrage to all adult residents of the Islands in elections to choose the members of the Assembly of the Islands. Rydal maintained exclusive authority over the defence and foreign relations of the Islands.
In the 1970s and 1980s, trade steadily increased between Rydal and Aspatria. In 1985, Aspatria and Rydal negotiated and signed a Treaty Concerning the Encouragement and Reciprocal Protection of Investment ("the Aspatria-Rydal BIT").

The Rydalian Oil Company ("ROCO"), incorporated in Rydal in 1972. ROCO’s corporate structure includes dozens of subsidiaries and related corporations including the A & L Exploration Corporation ("ALEC"), incorporated in Aspatria. ROCO owns 80% of the shares in ALEC.

In 1991, the Natural Resources Act ("NRA") was passed in Aspatria, inter alia making it a criminal offence, for an Aspatrian company to "take any action inconsistent with an exclusive government license or patent concerning natural resources."

In 1997, oil was discovered in the basin around the Islands. The discovery energised an already growing independence movement on the Islands, led by a group calling itself Islanders Longing for Sovereignty and Autonomy ("ILSA"). 

Felix Monte de Rosa's company, MDR Limited, is an Aspatrian corporation engaged in the business of extracting and processing fuel sources. In 2003, MDR Limited petitioned the Aspatrian government for an exclusive license to extract oil from the basin around the Islands. The President of Aspatria, Cecilia Lavin, approved the petition, and the Parliament duly endorsed it in legislation which explicitly referred to the NRA. 

In 2006, the leader of the Assembly of Islands, First Minister Nigel Craven, announced that the Rydalian government had approved an Assembly plan to invite and evaluate bids for the rights to exploit the oil reserves within the exclusive economic zone of the Islands. A committee of the Assembly would evaluate all bids and make recommendations to the full Assembly. A final decision would be made by a majority vote of the Assembly, subject to the assent of the Governor of the Islands, Lucy Black. President Lavin and the Aspatrian Ambassador to Rydal publicly protested the bidding process. The Assembly received only two bids: one from ROCO and one from MDR Limited. 

In October 2007, the committee of the Assembly recommended that MDR’s bid be approved. After consultation with Prime Minister Abbott, Governor Black announced that she was withholding her signature and invited the Assembly to reconsider its recommendation.

On 14 November 2007, the Assembly approved the ROCO bid. Governor Black signed the recommendation. 

On 3 December 2007, Monte de Rosa filed a judicial challenge in the courts of Rydal against the bidding process, but the case was dismissed. Moreover, the Supreme Court denied discretionary review. He called upon the Aspatrian government to assert its rights under the Aspatria-Rydal BIT.
On 16 November 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA by participating in the ROCO bid. Aspatrian federal police seized all assets of ALEC within Aspatria under the order of court.

On 3 March 2008, the Supreme Administrative Court denied ALEC’s petition, with which counsel asked cancel of the order, in ALEC v. Langdale Administrative Court. Most criminal cases in Aspatrian courts take between four and six years to conclude, with another two to three years for appeals according to several reports of NGOs.
On 4 March 2008, Counsel for ALEC criticized that ‘temporary’ seizure was for all practical purposes permanent in this long-term process and resulted in a loss to ALEC of millions of dollars.

On 1 April 2008, Prime Minister Abbott sent a protest to President Lavin that the seizure was unlawful under international law and violated the Aspatria-Rydal BIT. President Lavin responded that there is no infringement of Aspatria-Rydal BIT and necessity for preserving the status quo.

Meanwhile, the rejection sparked non-violent protests across the Islands. 
On 6 September 2008, First Minister Craven convened the Assembly to pass a resolution declaring that the Islanders had the right of self-determination and that a plebiscite should be held. In the event the vote favoured independence, the resolution called upon Rydal to provide all necessary assistance.

On 6 December 2008, most Islanders wanted independence at plebiscite.

Following the plebiscite, Prime Minister Abbott issued a statement indicating that the King of Rydal and His government endorse the outcome of the plebiscite and pledge the full support of Rydal in assisting the Islanders’ transition to independence.　

President Lavin condemned the plebiscite and the occupation of the Islands by Rydal as illegal.
On 1 February 2009, Prime Minister Abbott sent a diplomatic note to President Lavin, stating that Aspatria’s unlawful prosecution and seizure of ALEC’s assets has made it impossible for ROCO to exploit this resource, and proposing that the two governments begin negotiations immediately. President Lavin accepted the offer to negotiate, and the two States concluded the present Special Agreement.

Summary of Pleadings

Assistance by Rydal to the Windscale Islands is justified under international law. There are two reasons.

Firstly, sovereignty over the Islands belongs to Rydal. This means that Rydal can decide freely the destiny of the Islanders. Thus, Rydal can recognize the Islands as Non-Self-Governing Territory and assist the Islanders for independence.

 Secondly, even if sovereignty over the Islands belongs to Aspatria, the Islanders have the title to become independent, The assistance by foreign states to the people who have the right to become independent as self-determination is justified under customary international law. That`s because the Islanders have the right of self-determination.

Therefore, the Assistance by Rydal is justified under international law.

The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT.

 Firstly, MDR and ROCO were not “in like circumstances”, so the rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Article IV.

Secondly, the rejection of MDR’s bid was a measure in accordance with customary international law.

Therefore, the rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT. 

Rydal have standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of ALEC’s assets was a violation of the Aspatria-Rydal BIT.
Firstly, ALEC is “Investor of Rydal” in the Aspatria-Rydal BIT and the damaged asset of ALEC is included in “investment” in the Aspatria-Rydal BIT. Or, ROCO is “Investor of Rydal” in Aspatria-Rydal BIT and the damaged assets of ROCO are included in “investment” in Aspatria-Rydal BIT. 

Thus, Rydal have standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria.

 Secondly, the seizure of ALEC’s assets constitutes indirect expropriation, the seizure of the assets does not constitute expropriation exceptionally admitted on clause (b), article VI., and the seizure of ALEC’s assets did not constitute lawful expropriation on Clause (a), Article VI. 

Thus, the seizure of ALEC’s assets was a violation of the Aspatria-Rydal BIT.

Therefore, Rydal have standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of ALEC’s assets was a violation of the Aspatria-Rydal BIT.

Pleadings

(1).
Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands.
When Rydal has sovereignty over the Islands, Rydal can take steps giving effect to independence for the Windscale Islands because it is the matter of domestic jurisdiction. Even if Rydal has not sovereignty over the Islands, Rydal can take steps giving effect to independence. That`s because assistance to the people who have the right of independence based on the right of self-determination does not violate the principle of non-intervention under customary international law 
. 

Therefore, in this paragraph, we demonstrate: A) sovereignty over the Islands belongs to Rydal, B) the Islanders are entitled to independence as an exercise of their right to self-determination.
I.
sovereignty over the Islands belongs to Rydal.


In the following, we demonstrate: 1) Rydal has acquired the original title, 2) alternatively, Rydal has acquired the territorial title by effective control.

A.
Rydal has acquired the original title.

The original titles of occupation and cession are regarded as the effective title to acquire territory
. They should be judged according to intertemporal law
. 

Therefore, we demonstrate: Rydal has acquired Windscale Islands 1) by occupation, 2) by cession 3) by conquest. 

1.
Rydal has acquired Windscale Islands by occupation in 1818.

Occupation is the possession of terra nullius
. The mode of occupation had been established as territorial title in the latter half of the 18th century instead of discovery
. 

Requirements for occupation are following: 1) by a state,2) intended as a claim of sovereignty over the area, 3) by effective control, 4) toward terra nullius
.

It is obvious that Rydal fulfilled the requirement of 1) and 2), so in this paragraph, we demonstrate: i) the Islands was terra nullius in 1813 since occupation by Plumbland had not been realized ii) Rydal has established effective control over the Islands.
a.
 The Islands was terra nullius in 1813.

Terra nullius is the territory which does not belong to any state
.

In terms of this point, the question is whether the Islands belonged to Plumbland or not due to the settlement from 1778 to 1799. 

Therefore, we demonstrate: Plumbland did not fulfill the requirement of effective control so that occupation by Plumbland had not been realized.

The effective control means state’s exclusive authority and clear control over the areas
. In a group of islands, the control over an island is not sufficient to fulfill the requirement of effective control and a state must extend the control throughout all islands
.

That`s because other states cannot objectively distinguish which state the territory belongs to
.

In the present case, during the period when Plumbland controlled the Islands in1778-1799, the Islands were used by pirates, slave-ships, and so on. In addition, its occupation is limited to Salkeld. So Plumbland did not show its exclusive authority all over the Islands. 

Thus, Plumbland did not fulfill the requirement of effective control so that occupation by Plumbland had not been realized.

Therefore, the Islands was terra nullius in 1813.

b. 
Rydal has exercised effective control over the Islands.

Effective control means what we mentioned above in A-1-a-i.

In the present case, Admiral of Rydal, George Aikton declared the slaves free when a slave ship from the State of Sodor drifted into the Islands. Furthermore, when The Grizedale from Aspatria was sent to the Islands, he and other inhabitants of the Islands, who had came from Rydal, protested against this. Moreover, Rydal had finished exploring all over the Islands. These show its exclusive authority over the Islands and it is obvious that Rydal seemingly controlled the Islands effectively.

Thus, Rydal has exercised effective control over the Islands.

Therefore, Rydal fulfilled these four requirements and occupied the Islands.

2. 
Rydal has acquired Windscale Islands by cession.
Cession of state territory is the transfer of sovereignty over state territory by the owner-state to another state
.

 
In the present case, Plumbland admitted the transfer of sovereignty over the Islands to Rydal by the Treaty of Great Corby between Rydal and Plumbland in 1821.

In terms of this point, the question is whether 1) at the time when the treaty was concluded, Aspatria had achieved independent of Plumbland and 2) as to the Islands, the provision of the treaty is effective.

In this paragraph, we demonstrate:1) the independence of Aspatria in 1819 cannot be admitted under international law 2) alternative, the principle of uti possidetis juris does not apply so, Aspatria cannot succeed to the Islands.
a. 
The independence of Aspatria in 1819 cannot be admitted under international law 

Under intertemporal law, recognition of states by Civilized Nations was necessary when the independence of a state was admitted under international law
. This is because the order of international law at that time was maintained by Civilized Nations
. 

In the present case, Rydal and Plumbland, both the Civilized States, had not given recognition of states to Aspatria in 1821 when the Treaty of Great Corby was concluded. Furthermore, there is no evidence that other Civilized States except the two states had given recognition. 

Thus, Aspatria was not admitted as a state when the treaty was concluded.

b.
 Alternatively, the principle of uti possidetis juris does not apply. 

The principle of uti possidetis juris means the principle of constituting the boundaries for the newly independent successor states by the former administrative divisions
. 

In this paragraph, in order to prove that Aspatria cannot succeed to the Islands, we demonstrate the principle of uti possidetis juris was not established in customary international law when the treaty was concluded

Establishment of customary international law requires opinio juris and extensive state practices
. The principle of uti possidetis juris, which applied in Latin America at that time, was regarded as political principle rather than legal principle
. In fact, many states denied applying the principle and regarded it as political principle
. Also, in the court of arbitration, the principle of uti possidetis juris was applied only to the cases where there was the agreement of the states directly involved and it did not apply as legal principle
.

Furthermore, states arbitrarily adopted the boundary so that as to the principle of uti possidetis juris the state practice was different
. In fact, Brazil made adjustment of the boundary of the territory under its actual possession in a politically profitable way and did not become independent by the administrative division
. In addition, even if the principle of uti possidetis juris existed, these practices on the basis of the principle of uti possidetis juris are limited to Latin America at that time
.

Thus, the existence of extensive state practices with opinio juris were not recognized at that time
.

Therefore, the principle of uti possidetis juris was not established in customary international law when the treaty was concluded. 

　
Consequently, Rydal has acquired Windscale Islands by cession.
3.
Rydal has acquired the Windscale Islands by conquest.

In 19th century it was lawful under customary international law to acquire territory by means of conquest
.This is because the use of force for territorial aggrandizement was not prohibited at that time
.

In order to accomplish conquest effectively, it is required (1)that the action correspond to definition of the conquest.,(2)the state has the intention to have the territory, and(3)the state has solid possession to the territory
.(3) is fulfilled as A-1-a-ii.

Therefore in the following, we will show about (1) and (2).

a.
Rydal’s action correspond to definition of the conquest.

Conquest means that the state concerned to war establish military occupation a whole of or a part of territory of hostile state by force in the time of war
.

Therefore in the following we will show that Rydal’s action in the islands is regarded as military occupation. Military occupation is that the state overcomes the hostile state and establish domination by use of force in any part of an enemy's territory
.
Rydal was at war with Plumbland in 1817, so this Rydal’s action is regarded as the action by the state concerned to war. 
In the present case, Rydal people sent by Admiral Aikfton were armed and repulsed Plumbland from the islands completely by a threat of force. That is to say that Rydal overcame Plumbland in the island and established domination by use of force.
Thus,Rydal established military occupation on the islands.

For these reasons, Rydal’s action corresponded to definition of the conquest.

b.
Rydal have intention to have the islands.

When the state declares or proclaims intention of annexation formally, the state is regarded as having intention of appropriate
.

In the present case, Rydal ratified the Treaty of Great Corby, including an article that Plumbland cedes the islands to Rydal in 1821 after the war between Rydal and Plumbland had been over. Thus Rydal had the intention of annexation of the islands.
For these reasons, Rydal had intention to appropriate the islands.

B.
Alternatively, Rydal has acquired the territorial title by effective control. 

Under customary international law, the acquisition of the territorial title is established by effective control in some forms
. 

In terms of this point, the question is when critical date is. Critical date is the day or the period when conflicts about territorial title are intensified and the evidence about them is basically examined by the time
.

In the present case, it is not until 2009 that the conflicts between Rydal and Aspatria are intensified and parties have finally submitted to the International Court of Justice. However, Rydal and Plumbland first disputed which state Windscale Islands belong to in 1818.

Thus, we decide critical date a) 2009 towards Aspatria and b) 1818 towards Plumbland.

1.
Rydal has acquired the territorial title by the continuous and peaceful display of state authority till the day of the submission to the ICJ.
Under customary international law, the continuous and peaceful display of territorial sovereignty is as good as a title
. The term “peaceful” means that there is acquiescence of other states
. When there is not a effective protest, acquiescence is realized
. The actual continuous control requires the period to the extent that the order in the territory gets stable
.

 In terms of this point, the requirement of the actual continuous control is obvious, so the problem is whether Rydal has exercised control over the Islands peacefully or not in spite of repeated protest.

So, in this paragraph, we demonstrate that the protest by Aspatria is regarded as acquiescence.
If there is no protest against domestic legislation which may lead to political change in the territory, that is treated as acquiescence
. Therefore, subsequent protest is recognized as acquiescence 
. In addition, protest which has turned into a mere formal one without making use of other measures available is not effective
.

In the present case, Rydal established consultative Assembly to allow the Islanders to express their views. Nevertheless, Aspatria had not made any protest against it over a long period of time from 1880 to 1910. These mean there was obvious acquiescence of Aspatria.

In addition, though Aspatria had made various claims until the oil was discovered, it had not enacted domestic laws. This shows that a series of act of Aspatria turned into a mere formality. Also, it is not until today that we have finally submitted to the International Court of Justice.

Thus, the protest by Aspatria is regarded as acquiescence.
Therefore, Rydal has acquired the territorial title by the continuous and peaceful display of state authority the day of the submission to the ICJ.

2.
Rydal has acquired the territorial title by relatively higher effective control than Plumbland till 1818.

Under customary international law, when there is competition between states as to territory problems, the state which has exercised relatively more effective control over the areas can acquire the territorial title
. 

In this paragraph, we demonstrate the exercise of effective control of Rydal till 1818 is superior to that of Plumbland.

Expression of state sovereignty especially shows exercise of effective control
. It means a state excludes sovereignty of other state over the territory and shows the functions of the state
. Judicial power is especially admitted as the functions
. These acts must be done by a state
. However, acts of the private persons are acknowledged by a state and the acts are regarded as the acts of it
.

In the present case, when Rydal exercised control over the Islands, it explored all over the Islands. Rydal declared it observed its domestic law and emancipated slaves of The Unthank, the ship from the State of Sordor drifting into St.Bees. Moreover, Rydal repulsed The Grizedale, the ship from Aspatria send to Salkeld. These acts were acknowledged by Rydal. In addition, except two ships no ships visited Islands from 1778 to 1818.So, Rydal exercised exclusive effective control throughout the Islands. 

On the other hand, when Plumbland exercised control of the Islands, it settled only Salkeld and the Islands were used by pirates, slave-ships, and so on. So Plumbland did not exercise exclusive effective control throughout the Islands.

Thus, the exercise of effective control of Rydal till 1818 is superior to that of Plumbland.

Therefore, Rydal has acquired the territorial title by relatively higher effective control than Plumbland till 1818.

 
Consequently, Rydal has acquired the territorial title to the Islands

II.
the Islanders are entitled to independence as an exercise of their right to self-determination.


In this paragraph, we demonstrate that the Islanders are entitled to independence based on the right to self-determination in case the Islands belong to 1) Rydal or 2) Aspatria.

A.
The Islanders are entitled to independence based on the right to self-determination in case the Islands belong to Rydal.



In this paragraph, we demonstrate: a) the people in Non-Self-Governing Territory are admitted to become independent based on the right of self-determination under customary international law, b) the Islands have the status of a Non-Self-Governing Territory under the United Nations Charter.

1.
The people in Non-Self-Governing Territories are admitted to become independent based on the right of self-determination under customary international law.
The establishment of customary international law requires opinio juris and extensive state practices
. As to opinio juris, the resolution of the United Nations General Assembly adopted unanimously or by many member nations represents the existence of general opinio juris in the international community
. Especially the resolution which is adopted through long-term discussion has the function of confirming the establishment of customary international law
. 

In the United Nations, Declaration on the Granting of Independence to Colonial Countries and Peoples was unanimously adopted and a lot of Resolutions and international treaties are adopted concerning the independence of colonies
. These are confirmed in the ICJ precedents
. From the fact above, there is opinio juris as to the independence of colony
.

Also, many colonies achieved independence under Non-Self-Governing Territory and the trust territory as Mauritius, such as Belize and so on as the sense that colonialism should be eradicated
.

Thus, the existence of opinio juris and state practice is recognized.

Therefore, people in Non-Self-Governing Territory such as are admitted to become independent based on the right of self-determination under customary international law.
2. The Islands are recognized as the Non-Self-Governing Territory of Rydal.

The recognition of Non-Self-Governing Territory was entrusted to Administering states when the United Nations was established in 1945
. In fact, at the time the recognition of Non-Self-Governing Territory by Administering states was granted in all cases
. The territories which have problems about which state has sovereignty over the territory are recognized as Non-Self-Governing Territory
.

In the present case, Rydal recognized the Islands as a Non-Self-Governing Territory when it joined the United Nations in 1945.

Thus, the Islands are recognized as the Non-Self-Governing Territory of Rydal.

Consequently, the Islanders are entitled to independence based on the right to self-determination in case the Islands belong to Rydal

B.
The Islanders are entitled to independence based on the right to self-determination in case the Islands belong to Aspatria.

As we demonstrated on B-2-a and B-2-b, the Islanders can actually become independent of Rydal. In terms of this point, the problem is whether the right of independence is still recognized when the sovereignty of Aspatria over the Islands are admitted. 

Since the right of independence is granted not to territory but people, the change of the actual sovereignty over the territory does not lead directly to the loss of the right
. That`s because the right to self- determination for independence is regarded as a jus cogens
.

In the present case, the Islands actually belong to Rydal for a long time and the Islanders have the right of independence.

Thus, admission that the Islands belong to Aspatria does not lead directly to the loss of the right of independence of the Islanders. So, in order to show the Islanders are independent of Aspatria based on the right to self-determination, we demonstrate that the Islands are recognized as Non-Self-Governing Territory of Aspatria.

1. The Islands are the non-self-governing territory of Aspatria.
The recognition of Non-Self-Governing Territory has been given by the United Nations since 1960 whether or not the approval of the metropolitan State which exercises the sovereignty over the territory concerned exists
. The standard for recognition is that the mother country is geographically and ethnically or culturally different from the territory concerned
. These additional elements may be of an administrative, political juridical, economic or historical nature
.

In the present case, the Islands have been under the effective control of Rydal since 1813 and the Islanders consist of the settlers from Rydal. In addition, the Islands are separated off from Aspatria by the ocean. Since the Islands have been under the control of Rydal, the function of the state such as the administrative, political and juridical system has been established thanks to the assistance of Rydal and economy has depended on Rydal. Also, the history is different due to the long-term control of Rydal.

Thus, the Islands are the non-self-governing territory of Aspatria.

Therefore, the Islanders are entitled to independence based on the right to self-determination in case the Islands belong to Aspatria.

Consequently, Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands.

(2).
The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT.

The following is that Governor Black’s rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT article IV and V.

At this point, It is necessary to interpret the terms of Aspatria-Rydal BIT.　BITs generally start with a preamble that recites the desire to promote greater economic cooperation between the parties, and to encourage the flow of private capital and to create conditions conducive to such flow, so a large number of BITs are remarkably similar
. The definition of the words commonly used in every investment treaty, contributes to interpretation of the words in other investment treaties
.

The Aspatria-Rydal BIT also starts with the similar preamble.

Thus, we will refer to interpretations of other investment treaties in order to interpret the Aspatria-Rydal BIT.
I.
The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT articleIV.

The Aspatria-Rydal BIT Article IV provide that “Each Party shall accord investments and investors of the other Party treatment no less favorable than that it accords, in like circumstances, to its own investors and to investors of any non-Party
. 

In the case that MDR and ROCO were not in like circumstances, the rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT article IV.

A.    MDR and ROCO were not “in like circumstances”. 

The phrase “in like circumstances” means not simply that a national and foreign investor competes, but that a lack of necessity for different treatment between a national and foreign investor.

 
In short, a state’s unfavorable treatment to foreign investors does not violate Article IV of the Aspatria-Rydal BIT in case there is reasonably necessity to justify the unfavorable treatment. 

 In order that the different treatment by a Party has reasonable necessity, the following two requirements have to be fulfilled; (1)to pursue a legitimate public policy and (2)to be reasonably related to public policy
.

Therefore, in the following, we will demonstrate that the rejection of MDR’s bids satisfies the two requirements, so that MDR and ROCO were not in like circumstances.

1.   pursue a legitimate public policy.

In respect of a legitimate public policy, a state is generally admitted to reflect own free will when the state introduces foreign capital into exploiting resources as permanent sovereignty on natural resources
. And removal of possible economic risks is included in a legitimate public policy
.

In short, a measure to remove economic risks which rise up because of no reflection of a state’s free will for natural resources pursue a legitimate public policy. 

In the present case, MDR is obviously different from the Islanders in historic understandings and sense of values. Also, Monte de Rosa also declared, “The Islands belong to Aspatria, the oil belongs to Aspatria and the oil should be extracted for the Aspatrian people.” Nevertheless, the bidding condition of MDR did not include contents to reflect free will of the Islands for the oil after their independence. 

Thus, MDR’s bid cannot remove economic risks after the Islands’ independence, a new state organized.

Therefore, the rejection of MDR’s bid pursue a legitimate public policy.

2.    reasonable relationship to a legitimate public policy
The phrase “reasonably related to a legitimate public policy” means that a measure can contribute to accomplish a legitimate public policy 
. However, whether the measure practically contributes or not is irrelevant
.

In the present case, the measure, the rejection of MDR’s bid, reduces the economic risks. This is because an enterprise with historic understandings and sense of values is consequently chosen through the rejection of MDR’s bid. 

Thus, the measure contributes to accomplish the purpose.

Therefore, the rejection of MDR’s bid is reasonably related to a legitimate public policy.
Consequently, MDR and ROCO were not in like circumstances.

 From the above, the rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT article IV.

II.
The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT articleV.

The Aspatria-Rydal BIT Article.V provide that “Each Party shall accord to investments and investors of the other Party treatment in accordance with customary international law, including fair and equitable treatment, full protection and security, and non-discrimination”
.

The following is that the rejection of MDR’s bid is not violation of the obligations under the Aspatria-Rydal BIT articleV.

A.
 fair and equitable treatment.

The Aspatria-Rydal BIT article V, Rydal has to accord to investments treatment in accordance with fair and equitable treatment on the basis of customary international law
.

A Party’s measure meets the basis of customary international law on fair and equitable treatment in the case that a Party accord to investment treatment in accordance with procedural fairness
.  

      
The following that Rydal accorded to investments treatment in accordance with procedural fairness in the case that Rydal’s measure consists of 1) due process 2) due diligence 3) transparency.
1.    a measure in accordance with due process.

A measure is in accordance with due process of law when a state avoids arbitrariness
. This requirement is fulfilled when a measure of a Party has obeyed domestic law
.

      In the present case, the Islands’ constitution gave over governance about the exploitation of natural resources to the Assembly, subject to the approval of the Governor appointed by Rydal.

Thus, the rejection of MDR’s bid was a measure that has obeyed the constitution. 

     Therefore, the rejection of MDR’s bid was a measure in accordance with due process.

2.    a measure in accordance with the obligation to exercise due diligence.

The obligation to exercise due diligence means that a Party has to pay considerable attention to save the investments from physical attack
.

This is because giving practical protection prevents more serious a state, including developing countries, from dealing with social, political and economic risks
.

In the present case, there is no fact that MDR was influenced by people’s struggles and physical violence. 

Thus, Rydal has paid considerable attention to the investments of a foreign investor in advance.

Therefore, the rejection of MDR’s bid was a measure in accordance with the obligation to exercise due diligence.

3.     a  measure consisting of transparency. 
The Party of BIT must enable an investor to pursuit predictable frame is required in order that investments are promoted
. So, a measure consisting of transparency has to fulfill the following two requirements: a) a Party has to open information such as rules and regulations concerned and b) a Party does not betray the legitimate expectations of an investor
.
a.
Rydal opened information concerned on bids in order for MDR to access.

A Party has to make conditions for an investor to access information such as rules and regulations concerned on investment
.

In the present case the leader of the Assembly of Islands, First Minister Craven announced the bidding process. 

Thus, the Assembly opened the bidding process.

Therefore Rydal opened information concerning bids in order for MDR to access.

b.
the rejection of MDR’s bid does not betray MDR’s legitimate expectations.

The investor’s legitimate expectations have to be based on the clearly perceptible legal framework
. In case more than two governmental organizations make decisions to the investment, the question is whether the decision by one organization would give prima facie to an investor the expectation the investment is feasible
. This is judged by whether a mechanism to coordinate in decision-making between the governmental organization
.

In the present case, the constitution of the Islands stipulates that the Assembly has the right to control over the exploitation of natural resources, and that the Governor only gives the approval of the decision of the Assembly. This proves that there is no a mechanism to coordinate in decision-making between the Assembly of the Islands and the Governor. 

Thus, the expectation that the investment is feasible is not based on the legal flame work of Rydal.

Therefore, the rejection of MDR’s bid betrayed MDR’s rational expectations.

From the above, the rejection of MDR’s bid meets three requirements, and does not violate fair and equitable treatment.

B.     The rejection of MDR’s bid was a measure in accordance with full protection and security.

“Full protection and security” mean that a state has to pay considerable attention to foreign investment for protection, not that a state has to give a practical protection for financial damages
. 

 In short, a state has to meet the obligation equivalent to the one of fair and equitable treatment.     

In the present case, Rydal pays considerable attention to MDR’s bid as mentioned on II-A-2.

     
Therefore, the measure was in accordance with full protection and security.

C.     The rejection of MDR’s bid accord to investments treatment in accordance with non- discrimination.
The obligation of non-discrimination is to prohibit discriminating on the basis of nationality
. 

As demonstrated on I-A-1, Rydal did not discriminate on the basis of the nationality.

Therefore, the rejection of MDR’s bid did not violate the obligation of non-discrimination.

(3).
Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.
I.
Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria.

When a dispute about the right protected by the Aspatria-Rydal BIT happens, a Party can invoke this BIT to protect it.
 The right protected by the Aspatria-Rydal BIT means that “Investment” of “Investor of a Party” in the Aspatria-Rydal BIT. 

 
In the following, Rydal proves that ALEC and ROCO are included in “Investor of Rydal” in the Aspatria-Rydal BIT, and the damaged assets of ALEC and ROCO in Aspatria are included in “Investment” in Aspatria-Rydal BIT.

A.
ALEC is “Investor of Rydal” in the Aspatria-Rydal BIT and the damaged asset of ALEC is included in “investment” in the Aspatria-Rydal BIT.

1.
ALEC is “Investor of a Rydal” in the Aspatria-Rydal BIT.

The Aspatria-Rydal BIT defines “Investor of a party” as “an enterprise of a Party”.

Generally, to decide which nationality an enterprise has, three requirements as follows are considered; (1) the country of organization, (2) the country of seat, and (3) the country of ownership or control. 

However, the enterprise can also be treated as a part of “an enterprise of Party” if it satisfies two following requirements; (1) an enterprise in a Party completely controls the enterprise, (2) an enterprise in a Party have a deep influence to the enterprise. 

That is because the enterprise satisfying these requirements must be identify with an enterprise in a Party.

 In this case, ROCO owns 80% of the shares in ALEC, and the remaining 20% are owned by more than 5,000 shareholders. This means that ROCO completely controls ALEC because ROCO substantially owns the right to decide about the management of ALEC.

 Therefore, requirement (1) is satisfied. 

And, in the respect of finance, ALEC is dependent on ROCO because ROCO provides machinery and capital to ALEC.

Therefore, requirement (2) is also satisfied. 

Consequently, ALEC can be protected by the Aspatria-Rydal BIT as “investor of Rydal”.

2.
The damaged asset of ALEC in Aspatria is included in “Investment” in the Aspatria-Rydal BIT.

ALEC was damaged about its asset which will be protected by the Aspatria-Rydal BIT. The asset means a license to exploit oil deposit. 

In the following, Rydal proves that this is included in “Investment” in the Aspatria-Rydal BIT.

 “Investment” in the Aspatria-Rydal BIT includes licenses, authorizations, permits, and similar rights conferred pursuant to applicable.

 The license of ALEC to exploit oil deposits in the northeast province of Aspatria is exclusively given under NRA, domestic law in Aspatria.

 And it interfered with the license that all assets of ALEC were seized.

 Consequently, the license of ALEC to exploit oil deposits in the northeast province of Aspatria is included in “Investment” in the Aspatria-Rydal BIT.

B.
ROCO is “Investor of Rydal” in Aspatria-Rydal BIT and the damaged assets of ROCO are included in “investment” in Aspatria-Rydal BIT.

1.
ROCO is “Investor of Rydal” in Aspatria-Rydal BIT.

Nationalities of enterprises are generally decided, grounding on the requirements given in I-A-1, (1) the country of organization, (2) the country of the seat, and (3) the country of ownership or control. 

Concerning ROCO, Rydal satisfies all the requirements.

Consequently, ROCO is “Investor of Rydal” in Aspatria-Rydal BIT.

2.
The damaged assets of ROCO in Aspatria are included in “Investment” in Aspatria-Rydal BIT.

ROCO was damaged about its assets which will be protected by Aspatria-Rydal BIT. The assets mean two following things; first, ALEC as an enterprise and second, the shares in ALEC. In the following, two things of these are included in “Investment” in Aspatria-Rydal BIT.

a.
ALEC as an enterprise is included in “Investment” in Aspatria-Rydal BIT.

“Investment” in Aspatria-Rydal BIT includes an enterprise. According to the treaty which accords with this BIT concerning intentions and purposes, the words, “an enterprise”, in this BIT can be interpreted as the following definition; a legal person or any other entity constituted or organised under the applicable law of a Contracting Party, whether or not for profit, and whether private or government -owned or controlled.

 In order to satisfy this “control”, it is required to own at least 50% of general shares in an enterprise.
 

In this case, ROCO owns 80% of the shares in ALEC.

Therefore,  ALEC is owned by ROCO.

Consequently, ALEC as an enterprise is included in “Investment” in Aspatria-Rydal BIT  
b.
The shares in ALEC are included in “Investment” in Aspatria-Rydal BIT.

“Investment” in Aspatria-Rydal BIT includes shares. The word, “shares”, means not only the rights of shareholders, but also the value of shares.

 That is because, if such interests are not protected, investors cannot actively invest in the stock market and, as a result, the promotion of investment provided in Aspatria-Rydal BIT cannot be achieved. 

In addition, the words “shares” would have no meaning if it doesn’t include the value of shares. That is because, the protection of rights of shareholders is already customary international law
and there is no use to write in the treaty.

In this case, by seized all assets of ALEC, shareholders of ALEC lost the values of their shares.

 Consequently, the shares in ALEC owned by ROCO are included in “Investment” in Aspatria-Rydal BIT since they are “shares” in this BIT.

II.
The seizure of ALEC’s assets was a violation of the Aspatria-Rydal BIT.

According to Article VI of the Aspatria-Rydal BIT, the seizure of ALEC’s assets was a violation of the Aspatria-Rydal BIT. 

In the following, we demonstrate that (A) the seizure of ALEC’s assets constitutes an indirect expropriation, (B) the expropriation is not exceptionally admitted on article VI (b) of the Aspatria-Rydal BIT and (C) the expropriation is not justified on article VI (a) of the Aspatria-Rydal BIT.

A.
The seizure of ALEC’s assets constitutes indirect expropriation.

Preventing the owner of the assets from using or managing the most his assets indefinitely is equivalent to expropriation.

And it is not ephemeral if the assets of owner can’t control the assets for a year.

     
In the present case, all assets of ALEC were seized and it is self-evident that the seizure of the assets will continue for a few years.

 Moreover, there is no telling when the expropriation ends. Thus the seizure is not temporary measure.

     
Therefore, the seizure of ALEC’s assets is deprivation of essential properties, so that it is indirect expropriation.
B.
The seizure of the assets does not constitute expropriation exceptionally admitted on clause b, article VI of the Aspatria-Rydal BIT.

Clause b, Article VI of the Aspatria-Rydal BIT provides that measures of a Party which are designed and applied to protect legitimate public welfare objectives do not constitute indirect expropriation.

     
The measure to protect legitimate public welfare objectives has to meet four requirements: (a) a public welfare objective, (b) in accordance with due process of law, (c) in a non-discriminatory manner and (d) a balanced measure to accomplish the public welfare objectives

     
The followings are (1) the seizure did not have public welfare objectives and (2) the seizure doesn’t hold balance with public welfare objectives.
1. 
The seizure of ALEC’s assets did not have a public welfare objective.

Public welfare is taken into account when measures are concerned with public health, security, environment or a state’s application of law.
 Public welfare, which has effect on the obligation of compensation, just legalizes expropriation. 

Therefore, public welfare is applied within narrower range than public purpose, which has no effect on the obligation of compensation.

The phrase “a measure is concerned with a state’s application of law” indicates “the incidence of taxation, the action of competent authorities of the State in the maintenance of public order, health and morality, a revaluation of the currency, the exercise of occupation authority and the carrying out of a judgement of a court in a civil case or a fine or a penalty in criminal proceedings.
 And it doesn’t indicate general regulation of a state according to law.

In the present case, ALEC’s assets were seized because of possibility of ALEC’s violation under the Aspatrian criminal code, not because of executing a fine sentence in a criminal case. And the seizure doesn’t fall within the definition mentioned above including public health, security and environment.

Therefore, the seizure of ALEC’s assets does not have a public welfare objective.

2.
The measure, the seizure of the assets did not hold balance with the public welfare objectives.

“Holding balance” can’t be realized if the person concerned bares “an individual and excessive burden”

Because it is unreasonable that the state chooses a means notwithstanding there is another one better for the purpose. 

In the present case, the reason why Aspatria seized ALEC’s assets is to maintain the status quo in regard to the rights to exploit the oil reserves around the Islands.

However, in order to accomplish this purpose, it is not necessary to seize all assets including cash, bank accounts, but necessary enough to seize machinery for exploiting oil and means to transport.

This is because Aspatria was able to prevent ALEC’s criminal conduct by seizing every time ALEC acquires machinery for exploiting oil and means to transport.

 
Therefore, the seizure of the assets did not hold balance with public welfare objectives.

C.     The seizure of ALEC’s assets did not constitute lawful expropriation on Clause a, Article VI of the Aspatria-Rydal BIT. 

Clause a, Article VI of the Aspatria-Rydal BIT provides four requirements on lawful expropriation. 

The requirements are (a) a public purpose, (b) in accordance with due process of law, (c) in a non-discriminatory manner and (d) on prompt, adequate, and effective compensation.

     
We have no claim about (a), (b), and (c). 

Therefore the following is that Aspatria did not pay on prompt, adequate, and effective compensation.

The term “on prompt, adequate and effective compensation” demands for a state to pay money amounted to market price of the assets seized by internationally exchangeable means within a short term from making expropriation.

This is because “on prompt, adequate and effective compensation” is a principle of compensation which developed countries have supported
 and the countries have wanted to be paid compensation by the way mentioned above.

     
And the state that has made expropriation may be allowed a delay of compensation for five years, but this delay of compensation owes to only economic conditions on the state.

     
This is because it is unreasonable that allowing a delay of compensation the state that acts illegally unless the state faces with an economic crisis.

In the present case, most criminal cases in Aspatrian courts take between four and six years to conclude, with another two to three years for appeals. And the reason for delaying the payment of compensation is not justified because the reason is not economic conditions but a customary court regulation under domestic law.

Therefore, Aspatria did not pay on prompt, adequate, and effective compensation.
Conclusion and Prayer for Relief
For the foregoing reasons in this Memorial, Respondent respectfully asks this honorable Court to adjudge and declare that:

(1)
Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands because:

(a)
sovereignty over the Islands belongs to Rydal; and/or

(b) 
the Islanders are entitled to independence as an exercise of their right to self-determination.

(2)
Rydal’s rejection of the MDR bid did not violate the Aspatria-Rydal BIT.

(3)
Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.
Respectfully Submitted,

Agent for Rydal
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