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1PLEADINGS


1I. Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands.


1A. Sovereignty over the Islands belongs to Rydal.


11. Rydal acquired the Islands by occupation.


4a. Rydal satisfied the legal conditions required for title by occupation in 1777.


5b. Even if Rydal did not satisfy the legal conditions required for title by occupation in 1777, Rydal satisfied these conditions in 1813.


62. Even if Rydal did not acquire the Islands by occupation, Rydal was ceded the Islands by Plumbland on the basis of the Treaty of Great Corby.


73. In any event, Rydal has sovereignty over the Islands by title on the basis of Rydal’s possession since 1813.


7a. The Court should take into consideration all the evidence submitted.


8b. Rydal acquired the Islands by prescription.


13B. The Islanders are entitled to independence as an exercise of their right to self-determination.


141. Even if sovereignty over the Islands belongs to Aspatria, Rydal may take steps giving effect to independence for the Islands because of their decolonization.


14a. The Islanders, who are "people" in the principle of self-determination, are entitled to independence


16b. The Islander's right to self-determination is subordinated to no claims of Aspatria's territorial integrity under the principle of decolonization.


212. Even if sovereignty over the Islands belongs to Aspatria, Rydal may take steps giving effect to independence for the Islands because of their secession.


21a. Under customary international law, there exists the right to secession.


23b. The Islanders can exercise the right to secession.


23c. Rydal can take steps giving effect to the independence for the Islands as humanitarian intervention


24II. The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under the Aspatria-Rydal BIT.


24A. The Black's withholding the signature of MDR's bid attributes to Rydal.


25B. The rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under article IV of the Aspatria-Rydal BIT.


28C. THE REJECTION OF MDR’S BID CONSTITUTE NO BREACH OF RYDAL’S OBLIGATIONS UNDER ARTICLE V OF THE ASPATRIA-RYDAL BIT.


32III. Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.


32A. RYDAL HAS STANDING TO INVOKE THE ASPATRIA-RYDAL BIT TO PROTECT THE ASSETS OF A RYDALIAN ENTERPRISE IN ASPATRIA.


341. ALEC is an enterprise of Rydal and Rydal have legal interest to claim to protect ALEC’s assets according to Aspatiria-Rydal BIT.


362. ALEC does not need to exhaust local remedies.


38B. THE SEIZURE OF SUCH ASSETS WAS A VIOLATION OF THE ASPATRIA-RYDAL BIT.


381. Article VI (a) of the Aspatria-Rydal BIT


39a. This seizure constitutes an indirect expropriation because the condition of Aspatria-Rydal BIT Article VI (b) it is not satisfied.


412. Article V of the Aspatria-Rydal BIT


42a, The seizure of such assets was a violation of Article V of the Aspatria-Rydal BIT


ICONCLUSION AND PRAYER FOR RELIEF
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STATEMENT OF JURISDICTION

The Republic of Aspatria and the Kingdom of Rydal have submitted by Special Agreement their differences concerning the Windscale and transmitted a copy thereof to the Registrar of the International Court of Justice (“I.C.J”) pursuant to article 40(1) of the Statute. Therefore, both parties have accepted the jurisdiction of the I.C.J. pursuant to Article 36(1) of the Statute of the Court.

QUESTIONS PRESENTED

The Kingdom of Rydal respectfully asks the Honourable Court:

1.Whether Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands because:

(a) sovereignty over the Islands belongs to Rydal; and/or

(b) the Islanders are entitled to independence as an exercise of their right to self-determination.

2.WhetherRydal’s rejection of the MDR bid did not violate the Aspatria-Rydal BIT.

3.Whether Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.

STATEMENT OF FACTS
The Windscale Islands

The Windscale Islands are an archipelago in the Southern Hemisphere lying in the Eden Ocean, approximately 500 miles due west of the Republic of Aspatria.

Windscale is non-self-governing territory of which Rydal have responsibilities for the administration. The Islanders show their desires to independent by the referendum.
The Islands were first discovered in the late eighteenth century by Captain Geoffrey Parrish, which was on a voyage of naturalist discovery under a Commission from the King of Rydal. 
In 1778, a naval ship from Plumbland came across the Islands. Shortly afterwards, the Viceroy of Aspatria sent Lieutenant Manuel Ricoy to settle and claim the Islands on behalf of the King of Plumbland. Ricoy established a fort and settlement named Salkeld on one of the islands.
In 1813, a naval ship of Rydal was wrecked on the Islands the crew constructed a settlement.

In 1815, a slave ship from the State of Sodor, drifted into the harbour at St. Bees with her mast broken by a strong storm. Admiral Aikton informed the crew of the ship that they had landed on Rydalian territory.

In June 1817, The Grizedale landed. The Grizedale had been sent by the Viceroy of Aspatria to the Islands under Commander Javier Crook. Aikton sent armed sailors for purpose of defense to a ship of Aspatria which landed on the Islands. Aikton succeeded in withdrawing the ship. 

On 15 September1818, Plumbland protested Rydal's illegal occupation and Rydal replied it in diplomatic note. 

In 1819, HMS Braithwaite set sail from Rydal for the Islands under the command of Vice-Admiral Arthur Wilkinson, who had been appointed by Queen Constance as Governor of the Islands.

Since then, Aspatria has consitently and diplomatically protested to acts.

After Wilkinson, a secession of Rydalian governors of the Islands exercised control over the country.

Rydal’s navy used a harbor of the Islands as a strategic strong point. 

Rydal levied duties on all goods imported to the Islands from outside Rydal.

During subsequent meetings with Foreign Minister, Aspatria and Rydal each states argued sovereignty of the Islands.

Between 1880 and 1910, Aspatria made no attempts to assert control over the Islands.

Until 1945, the Islands depended upon Rydal for huge investment in local business or infrastructure.

The Islands constitution in 1947 gave control over day-to-day governance, including the exploitation of natural resources, to the Assembly, subject to the approval of the Governor appointed by Rydal as the King's representative.

In 2006, Rydalian government approved an Assembly plan to invite bids for the rights to exploit the oil reserves within the exclusive economic zone of the Island.
The Republic of Aspatria (Applicant)

Aspatria is a developed country with a coastline along the Eden Ocean. It is the closest country to the Islands by some distance.

In 1820, Colonel Diaz drafted and signed a Declaration of Independence. A Constitutional Convention was held. Diaz was elected the first President of Aspatria.

Aspatria was recognized as a state by Rydal in 1827 and by Plumbland in 1839.

Aspatria, since independence, which has sovereignty over the Islands and Aspatrian law has treated persons born on the Islands as citizens of Aspatria.

In Aspatrian most criminal cases courts take between four and six years to conclude, with another two or three years for appeals.

The Kingdom of Rydal (Respondent)

The Kingdom of Rydal is a developed country located in the Northern Hemisphere, approximately 7,500 miles from the Islands.

In 1827, Queen Constance received the Ambassador in a formal ceremony at Court, recognised the independence of Aspatria. 

In 1945, Rydal joined the United Nations as an original member. It designated the Islands a non-self-governing territory and has fulfilled its obligations under article 73 of the Charter by regularly transmitting reports on the Islands to the Secretary-General.

Rydal maintained exclusive authority over the defense and foreign relations of the Islands.

The Kingdom of Plumbland

The Kingdom of Plumbland is a developed country located in the Northern Hemisphere, approximately 6,000 miles from Aspatria. Aspatria was a colony of Plumbland from 1610 until its independence.

Treaty of Great Corby signed on 22 September 1821 and shortly thereafter ratified

Treaty Concerning the Encouragement and Reciprocal Protection of Investment

 ("The Aspatria-Rydal BIT")
In 1985, Aspatria and Rydal negotiated and signed the Aspatria-Rydal BIT

The Rydalian Oil Company（ROCO）

ROCO, which is incorporated in Rydal in 1972, is a multi-national energy corporation with worldwide gross revenue of more than US$150 billion in 2007.

ROCO has channeled its Aspatrian business through ALEC, over the years providing machinery and capital for ALEC’s operations in Aspatria.

A& L Exploration Corporation (ALEC)

ALEC is placed in Aspatira and was incorporated in Aspatria.

ALEC was incorporated in Aspatiria, 80% of the shares in ALEC are owned by ROCO.
ALEC has a license to exploit oil deposits in the northeast province of Aspatiria according to NRA.

ALEC was suspected to interfere with an exclusive license over energy resources and violated the Natural Resource Act (NRA) by circumventing the Aspatrian license and access to the same oil reserves that are the subject of that license under a purported grant from the government of Rydal when ALEC participated in the ROCO bid.

Assets of ALEC were seized under the Aspatrian criminal code.

ALEC was deprived of by the Aspatria’s measure were its all assets including an oil tanker valued at approximately US$80 million and the incomes that could be expected from ALEC’s exploitation of oil deposits in the northeast providence.

On 3 March 2008, ALEC was denied to make the petition which asked that the seizure order be cancelled.
Prosecutor v. ALEC has not yet reached final decision.
The Natural Resources Act ("NRA")

In 1991, the Natural Resources Act ("NRA") was passed in Aspatria, inter alia making it a criminal offence, punishable by a fine of up to 5% of its worldwide revenues, for an Aspatrian company to "take any action inconsistent with an exclusive government license or patent concerning natural resources." The NRA also restricts licenses for the exploitation of energy resources in Aspatria to locally incorporated companies.

Islanders Longing for Sovereignty and Autonomy ("ILSA")

A group calls itself Islanders Longing for Sovereignty and Autonomy ("ILSA").

ILSA vote in favor of the ROCO bid.
Felix Monte de Rosa & MDR Limited

Felix Monte de Rosa is the richest man in Aspatria

MDR Limited also owns a diverse portfolio of securities and other investment assets in Rydalian companies.

In 2003 Aspatria gave the exclusive license to extract oil from the basin around the Islands to MDR.

Lucy Black

Lucy Black is the Governor of the Islands.

Governor Black promptly signed the recommendation and announced that First Minister Craven would immediately initiate negotiations with ROCO towards a final contract.
SUMMARY OF PLEADINGS
Sovereignty over the Islands belongs to Rydal. Rydal acquired the Windscale Islands by occupation in 1777 because the occupation was by a state, effective, and accompanied by intention and will to act as a sovereign. The Islands belonged to no one when a ship of Rydal discovered on the Islands. Even if Plumbland acquired the Islands, she abandoned the territory. This is because when Plumbland withdrew from The Islands in 1798, conditions to abandon territory did not comprise an intention to surrender title due to intertemporal law. Furthermore, Rydal was ceded the Islands by plumbland on the basis of the Treaty of Great Corby before Aspatria devolved the Islands. In any case, the Court should take into consideration all the evidence submitted since it is difficult and misleading to formulate general definitions. Prescription as a mode of obtaining title to territory is established in international law. As to getting title over the Islands by Prescription, Rydal has sufficed conditions of publicity, exercise of sovereignty and reasonable period. On the other hand, Aspatria has not met requirements for interrupting prescription. Therefore, whether by occupation, by cession or by prescription, Rydal acquired the Islands.

Rydal can decolonize the Islands under International law about self-determination. The Islanders are "people" which the principle of self-determination applies to. The Islander's right of self-determination is not subordinated to claims of Aspatria's territorial integrity, thus Rydal can take steps giving effect to the independence for the Islands under Art.73 of U.N.charter. In addition, Rydal can also help the Island to secede from Aspatria under International law about self-determination. Under international customary law, there exists the right to secession. The Islanders can exercise the right to secession, and Rydal can take steps giving effect to the independence for the Islands as humanitarian intervention

The different treatment between foreign and national investors would be justified if it is for protection of public interest. Lucy Black’s act has a purpose to safeguard the long-term viability of the territory and its people. If MDR gets the right to exploit the oil which is a basis for the Islands’ viability as an independent state, it is easily predictable that the right to independent of the Islanders will be infringed. Therefore the rejection of MDR’s bid did not constitute a breach of Rydal’s obligations under article IV of the Aspatria-Rydal BIT which provides national treatment. Furthermore; The BITs are not an insurance against business risk that the investors should bear. The acceptance of a bid based on future assumptions is a business risk. Thus it is not protected by the BIT. Therefore the rejection of MDR’s bid also did not constitute a breach of Rydal’s obligations under article V of the Aspatria-Rydal BIT which prescribes treatment in accordance with customary international law, including fair and equitable treatment, full protection and security, and non-discrimination.

Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria because ALEC is an enterprise of Rydal and Rydal have legal interest to claim to protect ALEC’s assets according to Aspatiria-Rydal BIT. With respect to local remedies, ALEC does not need to exhaust local remedies because length of the procedure criminal case in Aspatiria constitutes undue delay. Moreover, the seizure of such assets was a violation of the Aspatria-Rydal BIT Article VI (a) and V. This seizure constitutes an indirect expropriation since it is not satisfied the condition provided in the BIT Article VI (b).

PLEADINGS
I. RYDAL IS PERMITTED UNDER INTERNATIONAL LAW TO TAKE STEPS GIVING EFFECT TO INDEPENDENCE FOR THE WINDSCALE ISLANDS.
A. SOVEREIGNTY OVER THE ISLANDS BELONGS TO RYDAL.
It is common to classify the five modes of acquisition of territory: occupation of terra nullius, prescription, cession, accretion and subjugation (or conquest); and these are further divided into original and derivative modes.

Thus, Rydal submit as follows: firstly, Rydal acquired the Islands by occupation, secondly in the alternatively Rydal did not acquire the Islands by occupation, Rydal was ceded the Islands by Plumbland on the basis of the Treaty of Great Corby, and thirdly, in any event, Rydal has sovereignty over the Islands by title on the basis of Rydal’s possession since 1813.

1. Rydal acquired the Islands by occupation.

Occupation is one of the original modes of acquisition of territory. It must be fulfilled the following conditions.

(i) The occupation is by a state.

If the occupation is by a private individual, his act must be in pursuance of a license or some other authority received from their Governments or must be ratified.

(ii) The territory in question belongs to no one (terra nullius).

Terra nullius is territory not possessed by a community having a social and political organization or territory abandoned by the former sovereign.
 As to abandonment, absence of a reasonable level of state activity may cause loss of title.
 It is only when a territory is really abandoned that any state may acquire it through occupation.
 But very often, when such occupation of abandoned territory occurs, the former owner protests, and tries to prevent the new occupier from acquiring it.
 The case of the Island of Santa Lucia is quoted as illustrations. Santa Lucia had been initially occupied by England since 1639.
 In the following year, the English settlers were massacred by the natives. France, considering it as no man’s land, took possession of it in1650. Although England ruled the Island between 1664 and 1667, except that period, Santa Lucia had been controlled by France. As a result, France acquired sovereignty over the Island because of England’s abandonment.

(iii) The occupation is effective.

Effective occupation manifests itself by the establishment of proper state machinery for purpose of defense, administration of the occupied territory and the actual display of state jurisdiction.
 As to uninhibited territory, settlement is not a necessary element in effective occupation.
 In the Clipperton Islands case, the arbitrator found French title established, even though the acts of effective occupation were limited to minimal acts of the state and subsequent proclamations of sovereignty.
 These acts, when coupled with an intention to exercise sovereignty, were sufficient in respect of this uninhibited islet.

(iv) The occupation is with intention and will to act as a sovereign (animus occupandi).

Intention and will to act as a sovereign is manifested by symbolical acts, such as the hoisting of the occupant's flag and putting up a plaque.

a. Rydal satisfied the legal conditions required for title by occupation in 1777.

i. Captain Parrish who discovered the Islands was on a voyage of naturalist discovery under a Commission from the King of Rydal. Thus, the occupation of the Island is by Rydal as a state.

ii. When the Islands were first discovered by Captain Parrish in 1777, the Islands obviously belonged to no one at that time.

iii. When Parrish discovered the Islands, the Islands were uninhabited. He left the flag of Rydal and a stone carved declaration asserting of the sovereignty of Rydal over the Islands. These acts are proclamation of sovereignty and acts of the state. Thus these acts satisfy the conditions for effective occupation over the Islands.

iv. Captain Parrish who was on a voyage under a Commission from the King of Rydal left the flag of Rydal and a stone carved declaration asserting of the sovereignty of Rydal over the Islands when he discovered the Islands in 1777.

Thus, the occupation by Rydal is with intention and will to act as a sovereign.

b. Even if Rydal did not satisfy the legal conditions required for title by occupation in 1777, Rydal satisfied these conditions in 1813.

i. A naval ship of Rydal, Applethwait, was a state organ. Thus, the occupation of the Islands is by Rydal as a state.

ii. Ricoy and his men left the Islands in 1779. A naval ship of Rydal landed on the Islands and constructed settlements in 1813. Until 1819 Plumbland did not exercise acts of sovereignty over the Islands. Thus, Plumbland abandoned the Islands, and the Islands did not belong to no one.

iii. When a naval ship of Rydal was wrecked on the islands in 1813, the crew constructed a settlement. In 1815, a slave ship landed on the Islands, Admiral Aikton freed the slaves since slavery had been abolished in Rydal. In 1817, for purpose of defense, Aikton sent armed sailors to a ship of Aspatria which landed on the Islands to establish a colony. Aikton informed the Islands belong to Rydal and warned the crew of the ship to leave at once. As a result, Aikton succeeded in withdrawing the ship. Thus, these acts proved that the occupation over the Islands by Rydal is effective.

iv. When Admiral Aikton was wrecked on the Island in 1813, he had nautical charts which indicated the Islands belonged to Rydal and built a settlement initially as a temporary. In 1815 a slave ship drifted into the settlement, Aikton informed crew that they had landed on Rydalian territory and declared the slaves free according to the abolishment of the slavery system in Rydal. This made the settlement permanent. In 1818, Queen Constance embraced and adopted all of the actions of Aikton in a diplomatic note to Plumbland. Thus, the occupation by Rydal is with intention and will to act as a sovereign.

2. Even if Rydal did not acquire the Islands by occupation, Rydal was ceded the Islands by Plumbland on the basis of the Treaty of Great Corby.

Aspatria declared its independence in 1819. Thus, it may be submitted that upon the independence of Aspatria, the Islands devolved to the new state, Aspatria, under the principle of uti possidetis juris. However, Rydal was ceded the Islands by Plumbland on the grounds of the Treaty of Great Corby including an article that Plumbland transferred the sovereignty over the Islands to Rydal in 1821. This is because Aspatria could not obtain title to the territory without other states’ recognition.

It is the act of recognition by other states that creates a new state and endows it with legal personality and not the process by which it actually obtained independence.
 Thus, the recognition constitutes the state, and that the territory of the state is, upon recognition, accepted as the territory of a valid subject of international law.

In this case, Plumbland recognized the independence of Aspatria in 1839. Thus, Rydal was ceded the Islands by Plumbland on the basis of the Treaty of Great Corby before Aspatria devolved the Islands.

3. In any event, Rydal has sovereignty over the Islands by title on the basis of Rydal’s possession since 1813.

a. The Court should take into consideration all the evidence submitted.

As in territorial disputes there has been much discussion of the question of the "critical date".
 However, it is difficult and misleading to give general definitions.
 In fact, in the Argentine/Chile Frontier case, the Court reported that it had considered the notion of the critical date to be of little value and has examined all the evidence submitted to it, irrespective of the date of the acts to which such evidence relates.

Thus, the Court should take into consideration all the evidence submitted.

b. Rydal acquired the Islands by prescription.

Prescription is a mode of establishing title to territory which is not terra nullius and which has been obtained either unlawfully or in circumstances wherein the legality of the acquisition cannot be demonstrated.

i. Mode of acquisition of prescription exists in international law.

Some writers state that mode of acquisition of territory prescription is not accepted under international law. However, for the reason of the need to international order and stability, many writers accept prescription as title.
 In the Islands of Palmas Arbitration, the arbitrator spoke of the acquisition of sovereignty by way of continuous and peaceful display of state authority as "so-called prescription".
 And there is some leading case on prescription.

Therefore, a mode of acquisition of prescription exists in international law.

ii. Rydal satisfied the legal conditions required for title by prescription.

For acquisitive prescription to operate, the following conditions must be fulfilled: firstly public possession, secondly exercise of sovereignty in the territory, thirdly failure of the other party, having knowledge of these facts, to object, protest or assert its rights, and fourthly use of the territory in question over a reasonable period.

Firstly, publicity is essential because acquiescence is essential.
 This means that there can be no acquiescence at all without knowledge.

In this case, Aspatria has known about the possession of the Islands by Rydal.

Rydal' possession has sufficed the condition of public possession.

Secondly, the condition of the exercise of sovereignty in the territory is that the state must base its claim upon its own acts.
 It was the continuous and peaceful display of state authority involves two elements each of which must be shown to exist: the intention and the will to act as sovereign, and some actual exercise or display of such authority.

In this case, when a naval ship of Rydal was wrecked on the Islands in 1813, the crew constructed a settlement. In 1817, Aikton sent armed sailors for purpose of defense to a ship of Aspatria which landed on the Islands. As a result, Aikton succeeded in withdrawing the ship. And in 1819, Wilkinson was appointed by Queen as a governor of the Islands.

After Wilkinson, a secession of Rydalian governors of the Islands exercised control over the country. Rydal’s navy used a harbor of the Islands as a strategic strong point. In addition, Rydal levied duties on all goods imported to the Islands from outside Rydal.
Thus, these acts were with the intention and the will to act as sovereign, and actually exercised of such authority.

Thirdly, the protest is regarded as effecting merely a postponement for a reasonable period of the process of prescription.
 The protest must be followed by steps to use available machinery for the settlement of international disputes.
 Since 1919 it was, where possible, reference of the matter to the League of Nations or the Permanent Court of International Justice. Since 1945 it has been, where possible, reference of the matter to the United Nations or to the International Court of Justice. The advent of this new machinery for settling international disputes has largely altered the role of the protest in the matter of prescription.
 The result is that the diplomatic protest is of reduced significance and is certainly not now the principal method of interrupting prescription.

In this case, since 1819, Aspatria has consistently and diplomatically protested to acts that Aspatria considered with its sovereignty over the islands. However, these protests by Aspatria could not have followed by steps to use machinery for the settlement of international disputes. Thus, these diplomatic protests by Aspatria did not suffice to interrupt prescription.

Fourthly, the reasonable period required is a matter of fact depending on the particular case.
 When the State attempts to make economic activities and to settle in the territory in question, a relatively short period suffices the condition of a reasonable period.

In this case, until World War II, the Islands depended upon Rydal for huge investment in local business or infrastructure. Rydal paid for the introduction of telephones and radio transmissions and for the building of an airport. Rydalian government approved an Assembly plan to invite bids for the rights to exploit the oil reserves within the exclusive economic zone of the Island in 2006. Thus, after World War II, Rydal has made economic activities. As to the settlement, Admiral Aikton and his men constructed a settlement in 1813. When a slave ship drifted into the settlement in 1815, Aikton emancipated slaves and offered refuge to the crew and former slaves. Since then, most of them has settled in the Islands and many people, mainly from Rydal, has immigrated to the Islands. Moreover, since 1813, the Islands had been controlled for about 200 years.

Therefore, Rydal's possession has satisfied the condition of a reasonable period.

B. THE ISLANDERS ARE ENTITLED TO INDEPENDENCE AS AN EXERCISE OF THEIR RIGHT TO SELF-DETERMINATION.
The idea of self-determination is in Art.1, para2 and Art.55 of the United Nations Charter.
 These articles have established as specific international law by the practice of U.N. organs.
 In those practice, the most important is the Declaration on the Granting of Independence to Colonial Countries and Peoples.
 This Declaration regards the principle of self-determination as a part of obligation stemming from the Charter.
 In addition, many governments support the principle.
 Therefore, there exists the right of self-determination under customary international law.

In this case, if sovereignty over the Islands belongs to Rydal, Rydal can legally take steps giving effect to the independence for the Islands. Therefore, we will minutely demonstrate that even if sovereignty over the Islands belongs to Aspatria, Rydal may take steps giving effect to independence for the Islands because of the Islander's right to self-determination. The examples of exercising right to self-determination are decolonization and secession.
 In the following, we will demonstrate that Rydal may take steps giving effect to independence for the Islands because of (1) decolonization and (2) secession.

1. Even if sovereignty over the Islands belongs to Aspatria, Rydal may take steps giving effect to independence for the Islands because of their decolonization.

 a. The Islanders, who are "people" in the principle of self-determination, are entitled to independence.
The Declaration of principles of international law concerning Friendly Relation provides the models of implementing the right of people's self-determination, which is the establishment of a sovereign and independent State.
 The content of this Declaration is established as customary international law providing the principle of people's self-determination.

Therefore, "people" who have the right to self-determination can become under customary international law about decolonization. "People" under decolonization is defined on the Declaration on the Granting of Independence to Colonial Countries and Peoples. The Declaration provides that immediate steps shall be taken, in Non-Self-Governing Territories to transfer all powers to the peoples of those territories.
 This means that people on Non-Self-Government Territories is "people" under the principle of self-determination applies to. Non-Self-Governing Territories is whose people have not yet attained independence, by Art.73 of U.N. Charter or the U.N. Special Committee stemmed from the Declaration.
In this case, Rydal designated the Island non-self-governing territory and has fulfilled its obligations under article 73 of the Charter by regularly transmitting reports on the Islands to the Secretary-General. Moreover the U.N. Special Committee on the Situation with regard to the Implementation of the Declaration on the Granting of Independence to Colonial Countries and Peoples ("Special Committee") has regularly taken up the matter of the Islands.
Therefore, the Islanders are "people" who can exercise the right to self-determination applies to and entitled to independence.
b. The Islander's right to self-determination is subordinated to no claims of Aspatria's territorial integrity under the principle of decolonization.

i. In principle, right of self-determination is subordinated to no claims of territorial integrity under the principle of decolonization.
Under international law, the right of self-determination is subordinated to territorial integrity in the decolonization process.
 This is proved in the practice of U.N.organs. In the question of West Irian, Agreement Concerning West Irian decide that U.N. had to inform the West Irian population about the provision for the act of self-determination.
 Moreover, once Indonesia took over the administration of West Irian which is the Dutch colony under the exercise of territorial integrity, U.N. experts advised helped the Indonesian Government prepare the territory for the act of self-determination.
 The terms of the Agreement and the U.N.'s involvement reflected the rejection of the territorial integrity principal in favor of self-determination of West Irian.
 In addition, East Timor case, though East Timor is Indonesian pre-colonial territory, the Security Council condemned the Indonesian invasion and affirmed the right of East Timor's population to self-determination.
 These U.N.'s involvement supports the proposition that self-determination is the paramount consideration in decolonization.
 In Western Sahara case, the several separate opinions of the judges states sovereign ties cannot stand in the way of the appreciation of the principle of self-determination.

Therefore, in principle, right of self-determination is subordinated to no claims of territorial integrity under the principle of decolonization. 

ii. The Islands does not correspond to the exception to the primacy of self-determination.
There are some exceptional cases that the U.N.organs have not accepted the primacy of self-determination. These cases are classified into two categories: "plantation" and "colonial enclave". Therefore, in the following, we demonstrate that The Islands correspond to neither (1) plantation nor (2) colonial enclave.
(1) The Islands does not correspond to colonial plantation 

In the dispute over Gibraltar and the Falkland Islands, the U.N. General Assembly has not accepted the primacy of the Falkland Islander's self-determination because Falkland Islands are described as “plantations”.
 "Plantations" means the territory which is populated by citizens or subjects of colonial power who settled in the colonial territories.
 When the population of the territory possesses an identity and interests which can be separated or distinguished from identity and interests of the colonizing power, the territory is regarded as "plantations" and the populations of the territory are not entitled to self-determination.
 It is because the essence of colonialism is the existence of a conflict of interests between a group which "exploits", "dominates" and "subjugates" and another group which have suffered such "exploitation", "domination" or "subjugation".

In this case, foreign commercial activity on the Islands was limited because of restrictions imposed by Rydal. Though foreign commercial activity on the Islands is interest of the Islands, Rydal restricts it. This means that the Islanders interest is distinguished from Rydal's interest. In addition, growing independence movement on the Islands means that the Islanders identity is distinguished from Rydal's identity. Therefore the Island is not regarded as "plantations", so the Islander's case doesn't correspond to plantation case.

(2) The Islands does not correspond to colonial enclave.

In the case of colonial enclaves, the General Assembly has not treated the territory as a self-determination unit.
 Consequently, the views of its population are not considered and relevant and the territory may be awarded to the surrounding states.
 This is illustrated in a number of case including the Goa incident, Ifni, and Walvis Bay, among others.
 Enclaves only include minute territories, which are surrounded by another states territory in the geographical sense.

In this case, The Islands are not surrounded by Aspatria's territory in the geographical sense. This means that the Islands are not ethnically and economically parasitic upon or derivative of Aspatria. Therefore, the Islands does not correspond to colonial enclave. 

c. Rydal can take steps giving effect to the independence for the Islands under Art.73 of U.N. Charter.
Art.73 of U.N. Charter which provides right of self-determination states members of the United Nations charged with the responsibility for peoples not enjoying self-government are obliged to respect the interests of the inhabitants of these territories.
 To interpret the state's obligation, the Declaration on the Granting of Independence to Colonial Countries and Peoples has to be referred, because this Declaration is in the form of an authoritative interpretation of the Charter.
 This Declaration states Immediate steps shall be taken, in Trust and Non-Self-Governing Territories or all other territories which have not yet attained independence, to transfer all powers to the peoples of those territories, without any conditions or reservations, in accordance with their freely expressed will and desire, without any distinction as to race, creed or color, in order to enable them to enjoy complete independence and freedom.

In this case, the Islands is non-self-governing territory of which Rydal have responsibilities for the administration. The Islanders show their desires to independent by the referendum. Therefore Rydal can take steps giving effect to the independence for the Islands under Art.73 of U.N. Charter.

2. Even if sovereignty over the Islands belongs to Aspatria, Rydal may take steps giving effect to independence for the Islands because of their secession.

a. Under customary international law, there exists the right to secession.

Para.7 of the Declaration of principles of international law concerning Friendly Relation provides that Nothing shall be construed as authorizing or encouraging any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and independent States conducting themselves in compliance with the principle of equal rights and self-determination of peoples as described above and thus possessed of a government representing die whole people belonging to the territory without distinction as to race, creed or color.
 This Declaration warrants the contention that secession is permitted only when very stringent requirements have been met.
 This paragraph implies that not all state will enjoy this inviolability of their territorial integrity but only those states "conducting themselves in compliance with the principle of equal rights and self-determination of peoples as described above".
 Consequently, this paragraph of the Declaration means that there exists the right to secession under customary international law. Moreover, the judgment of the supreme court of Canada admitted that there is the case in which people can exercise the right to secession.
 And United Nation admitted the secession of Bangladeshi from Pakistan, though Pakistan claimed that the secession of Bangladeshi must be admitted because it violated state integrity of Pakistan.

Therefore, there exists the right to secession under customary international law.

b. The Islanders can exercise the right to secession.

People can exercise their right of secession when people cannot effectively exercise their internal self-determination.
 Exercising internal self-determination is meaningfully accessing to government to pursue their political, economic, social and cultural development.

In this case, Aspatria gave the exclusive license to extract oil from the basin around the Islands to MDR. This oil is important recourse for Islander's economic development. Consequently this measure taken by Aspatria closely relates to Islander's economic development. When Aspatria gave the license to MDR, Aspatria didn't give an opportunity for consultation with the Islanders. This means the Islanders cannot meaningfully access to Aspatrian government to pursue their economic development.

Therefore, the Islanders can exercise the right to secession. 

c. Rydal can take steps giving effect to the independence for the Islands as humanitarian intervention.
Under customary international law about self-determination, if peoples act against the government are justified on the grounds of a lawful invocation of the right of self-determination, support for this people by third states could be permitted as a form of humanitarian intervention.

In this case, the Islander's independent movement is justified on the grounds of a lawful invocation of the right of self-determination. So support for Islanders by Rydal, which is taking steps giving effect to the independence for the Islands, can be permitted as a form of humanitarian intervention.

Therefore, Rydal can take steps giving effect to the independence for the Islands as humanitarian intervention 

II. THE REJECTION OF MDR’S BID DID NOT CONSTITUTE A BREACH OF RYDAL’S OBLIGATIONS UNDER THE ASPATRIA-RYDAL BIT.
A. THE BLACK'S WITHHOLDING THE SIGNATURE OF MDR'S BID ATTRIBUTES TO RYDAL.
Under customary international law, the conduct of any State organ shall be considered an act of that State, whether the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the organization of the State, and whatever its character as an organ of the central government or of a territorial unit of the State.

In this case, the Islands’ constitution in 1947 gave control over day-to-day governance to the Assembly, including the exploitation of natural resources, subject to the approval of the Governor appointed by Rydal as the King's representative. Lucy Black is the Governor of the Islands.

Thus, the Governor Black is an organ of the State of Rydal. Therefore, the Black's withholding the signature of MDR's bid attributes to Rydal.

B. THE REJECTION OF MDR’S BID DID NOT CONSTITUTE A BREACH OF RYDAL’S OBLIGATIONS UNDER ARTICLE IV OF THE ASPATRIA-RYDAL BIT.
Article IV of the Aspatria-Rydal BIT prescribes that “each Party shall accord investments and investors of the other Party treatment no less favorable than that it accords, in like circumstances, to its own investors and to investors of any non-Party.” This article provides that the national treatment has a purpose to oblige a host state to make no negative differentiation between foreign and national investors.

The assessment of “like circumstances” must take into account circumstances which would justify governmental regulations that treat them differently in order to protect public interest.
 If the measure is reasonably related to the rational policy and it is not motivated by discrimination, the measure can be justified.

In this case, Lucy Black invited the Assembly to reconsider its recommendation on purpose to safeguard the long-term viability of the territory and its people.

Although Rydal stated that if the Islanders wanted self-government or independence Rydal would facilitate their desire and respect their right to determine their own futures,
 even though Aspatria deny their right of self-determination,
 and Monte de Rosa declared that the Islands and the oil belong to Aspatria and that his intent of the bid is to make sure that Aspatrian oil is extracted by the Aspatrian people for the Aspatrian people.

As a result, if MDR holds the right to exploit the oil which is a basis for the Islands’ viability as an independent state,
 it is easily predictable that the right to independent of the Islanders will be infringed. Thus, they have public interest to be protected.

Furthermore, the Assembly received only two bids: one from ROCO and one from MDR Limited.
 Thus, since there was no alternative company that can be applied, it is not motivated by discrimination.

Therefore, it is not motivated by discrimination, the rejection of MDR’s bid constitute no breach of Rydal’s obligations under article IV of the Aspatria-Rydal BIT.

C. THE REJECTION OF MDR’S BID CONSTITUTE NO BREACH OF RYDAL’S OBLIGATIONS UNDER ARTICLE V OF THE ASPATRIA-RYDAL BIT.
Article V of the Aspatria-Rydal BIT prescribes that each Party shall accord to investments treatment in accordance with customary international law, including fair and equitable treatment, full protection and security, and non-discrimination.

The elements of fair and equitable treatment can be categorized into four; (a) vigilance and protection; (b) due process including non-denial of justice; (c) lack of arbitrariness and non-discrimination; and (d) the obligation of protection of the investors’ legitimate expectations (transparency and stability).

(a) The obligation of vigilance and protection means that the State shall take all measures necessary to ensure the full enjoyment of protection and security of its investment and should not be permitted to invoke its own legislation to detract from any such obligation.
 In a number of decisions which made reference to obligation of vigilance, the standards of "fair and equitable treatment" and "full protection and security" have been interlocking and examined together by tribunals. It is applied essentially when the foreign investment has been affected by civil strife and physical violence.

(b) A denial of justice could be pleaded if the relevant courts refuse to entertain a suit, if they subject it to undue delay, or if they administer justice in a seriously inadequate way.

(c) Lack of arbitrariness and non-discrimination means (i)discrimination contrary to international human rights, such as discrimination based on race or sex, or (ii)unjustifiable or arbitrary regulatory distinctions made between things that are alike or treating unlike things in the same way, or (iii)conduct targeted at specific persons or things motivated by bad faith or with an intent to injure or harass, or (iv)discrimination in the application of domestic law, or (v)nationality-based discrimination. Although the BITs include a separate provision against discriminatory behavior, some tribunals have interpreted lack of non-discrimination as elements of the fair and equitable treatment standard.
 As to this element, in LG&E case, the tribunal states that the proof brought by the claimant has to be sufficient to show that the measure of the State targeted the particular group to which the Investor belongs, namely that of the foreign Investors.

(d) The foreign investor expects the host State to act in a consistent manner, free from ambiguity and totally transparently in its relations with the foreign investor,
 so that it may know beforehand any and all rules and regulations that will govern its investments, as well as the goals of the relevant policies and administrative practice or directives, to be able to plan its investment and comply with such regulations. The legitimate expectation means that any form of state conduct can, in principle, give legitimate expectations. Typically, the conduct giving rise to the legitimate expectations will be in the form of oral or written representations, undertakings or commitments, various types of administrative acts such as licenses or permits or providing an official opinion or view.

However, in addition to this element, it is necessary to consider the proportionality.
 The BITs are not an insurance against business risk and the investors should bear the consequences of their own actions as experienced businessmen.
 For example, the acceptance of a land valuation based on future assumptions without protecting themselves contractually in case the assumptions would not materialize, including the issuance of the required development permits, are risks.

In this case, (a) the investment has not been affected by civil strife and physical violence and (b) there is no fact that concerning a refusal of entering the court.

(c) The purpose of the withholding the signature and recommend to reconsider, as mentioned in IIB, is to safeguard the long-term viability of the territory and its people, seeking independence as an ultimate goal.
 And, there was no alternative company that can be applied.
 Therefore it is not targeted on the particular group to which the Investor belongs, namely that of the foreign Investors.

(d) As to the legitimate expectation, the withholding of the signature and the reconsideration of the bid fall under the acceptance based on future assumptions. Thus it is not a legitimate expectation but a business risk that the investors should bear.
Therefore, the rejection of MDR’s bid constitute no breach of Rydal’s obligations under article V of the Aspatria-Rydal BIT.

III. RYDAL HAS STANDING TO INVOKE THE ASPATRIA-RYDAL BIT TO PROTECT THE ASSETS OF A RYDALIAN ENTERPRISE IN ASPATRIA AND THE SEIZURE OF SUCH ASSETS WAS A VIOLATION OF THE ASPATRIA-RYDAL BIT.
A. RYDAL HAS STANDING TO INVOKE THE ASPATRIA-RYDAL BIT TO PROTECT THE ASSETS OF A RYDALIAN ENTERPRISE IN ASPATRIA.
Article XIII of Aspatria-Rydal BIT provides “In the event of a dispute arising with respect to the rights conferred by this Treaty,… the Party of said Investor’s nationality may bring the claim before the International Court of Justice…”.

To qualify a have standing before ICJ, 1) claimant state should have legal interest to claim
 and 2) injured person has exhausted all local remedies in injuring state.

There are two problems in question: The first problem in question is 1)whether ALEC is an enterprise of Rydal, which is party to Aspatiria-Rydal BIT, and ALEC is “Investor of Party that attempts to make, is making, or has made an investment in the territory of the other Party” under BIT. If ALEC is recognized as Rydalian enterprise or as Investor under BIT, Rydal has legal interest to claim for protecting the assets of ALEC according 13.

The second problem is 2) whether ALEC has exhausted all remedies before judicial and administrative body of Aspatiria. In this point, even if the dispute is concerning to the state’s own right, local remedies should have been exhausted if the violation is respect to natural person or legal person.
 However, when there is undue delay in the remedial process which is attributable to the state alleged to be responsible, local remedies do not need to be exhausted.

1. ALEC is an enterprise of Rydal and Rydal have legal interest to claim to protect ALEC’s assets according to Aspatiria-Rydal BIT.

Preceding sentence of Aspatiria-Rydal BIT provide that “Investor of a Party means… a national or an enterprise of a Party, that attempts to make, is making, or has made an investment in the territory of the other Party”.
 Legal systems and treaties use variety of criteria to determine whether a corporation is a national or an investor of a particular state.
 The criteria includes the place of constitution in accordance with the law in force in the country, the place of incorporation or where the registered office etc.
 One of the criteria is Control. If the national of other state control an enterprise, the nationality of the enterprise is such national’s state.
 “Control” means that majority of ordinary shares or voting power to effectively decide and implement the key decisions of the business activity of an enterprise is held by a single foreign direct investor.

And if an enterprise is “Investor of Party” under Aspatiria-Rydal BIT, the Investor or Investment of Investor must be protected by party of the other territory according to provision of BIT.
 Investment means every asset of an investor.

In this case, although ALEC was incorporated in Aspatiria, 80% of the shares in ALEC are owned by ROCO, which is incorporated in Rydal.
 That is to say, ALEC is controlled by enterprise of Rydal.
And ALEC has assets such as bank accounts and an oil tanker in Aspatiria.

Namely ALEC has nationality of Rydal and is “Investor of Party that attempts to make, is making, or has made an investment in the territory of the other Party” under BIT.

Therefore Rydal has legal interest to claim that Aspatiria violated BIT, which protect ALEC and investment of ALEC. 

2. ALEC does not need to exhaust local remedies.
Under customary international law, local remedies do not need to be exhausted where there is undue delay in the remedial process which is attributable to the State alleged to be responsible.
 In this respect, it is difficult to give an objective content or meaning to ‘undue delay’, or to attempt to prescribe a fixed time limit within which local remedies are to be implemented.
 That the requirement of exhaustion of local remedies may be dispensed with in cases in which the respondent State is responsible for an unreasonable delay in allowing a local remedy to be implemented is confirmed by codification attempts, human rights instruments and practice, judicial decisions and scholarly opinion.
 Some human rights treaties have provision of exhaustion of local remedies, for example, Individual Communications under International Covenant on Civil and Political Rights and claiming under European Convention on Human Rights. 
 Delay is recognized as ‘unreasonably prolonged’ when it is neither attributable to the alleged victims nor explained by the complexity of the case.
 In this respect, criteria of complexity of the case are that of in article 14 (3) (c).
 According to the Article 14 (3)(c) of ICCPR, which concerns trial without undue delay, the Committee wishes to emphasize that the rights set forth in the Covenant constitute minimum standards which all States parties have agreed to observe.  The committee considers the period of eight years is incompatible with the requirements of article 14, paragraph 3 (c), even though taking difficult situation of the State party into consideration.

In this case, the criminal case, Prosecutor v. ALEC, is not complex or Aspatria is not a developing country but a developed country.
 Nonetheless, most criminal cases in Aspatrian courts, regardless of their complexities, take between four and six years to conclude, with another two or three years for appeals.
 Furthermore, delays are not attributable to ALEC.
Therefore, since this is ‘undue delay’, ALEC does not need to exhaust local remedies.

B. THE SEIZURE OF SUCH ASSETS WAS A VIOLATION OF THE ASPATRIA-RYDAL BIT.
1. Article VI (a) of the Aspatria-Rydal BIT

The Aspatria-Rydal BIT Article VI (a) prohibits a Party from expropriating an investment without compensation. There was no fact that Aspatria compensated ALEC, so it is a problem whether the action of Aspatria constituted an expropriation against ALEC. In this respect, the BIT Article VI (b) provides "With the exception of measures so severe in light of their purpose that they cannot be reasonably viewed as having been adopted and applied in good faith, non-discriminatory measures of a Party that are designed and applied to protect legitimate public welfare objectives do not constitute indirect expropriation." The conditions in BIT Article VI (b) are, i) that the measures are not so severe in light of their purpose that they cannot be reasonably viewed as having been adopted and applied in good faith and ii) that measures are designed and applied to protect legitimate public welfare objectives not discriminatory. If Aspatiria fail to satisfy condition i) or ii), the seizure of ALEC’s assets constitutes an indirect expropriation.

a. This seizure constitutes an indirect expropriation because the condition of Aspatria-Rydal BIT Article VI (b) it is not satisfied.

The words in the BIT Article VI (b) “the measures are not so severe in light of their purpose” mean there is no “proportionality between the deprivation that the government measure aims to address and its effect on the investor, in light of the investor’s legitimate investment-backed expectations”.
 This standard appears to lie somewhere between the requirement that there be a plausible basis for the measure and the requirement that the measure be the least restrictive necessary in order to meet the objectives of the government.

The “deprivation” includes the cases as follows; a lasting removal of the ability of an owner to make use of its economic rights;
 radically deprived of the economical use and enjoyment of its investments, as if the rights related thereto –such as the income or benefits related to the Landfill or to its exploitation- had ceased to exist;
 deprived the investors of the benefit which they could have expected from their investments.

In this case, what ALEC was deprived of by the Aspatria’s measure were its all assets including an oil tanker valued at approximately US$80 million and the incomes that could be expected from ALEC’s exploitation of oil deposits in the northeast providence. It was a radical deprivation of the ability of ALEC to make economical use of its investments. By the seizure, ALEC could not continue its operation anymore and make use of its investment. It also should be considered that ALEC may not be able to do its operation for nearly 10 years.

On the other hand, Aspatria’s aim was the maintenance of the domestic order based on NRA. To achieve the Aspatria’s aim, however, the administrative guidance that ALEC must not violate the exclusive license of MDR in the islands could be given as the alternative measure at least restrictive.

ALEC’s expectation as an investor was to be protected by the Aspatrian government to make its investment freely in Aspatria.

The above shows that the economic deprivation ALEC suffered was great compared with Aspatria’s aim in light of the ALEC’s legitimate investment-backed expectation considering the least restrictive measure, so there was no proportionality between the deprivation ALEC suffered and the Aspatria’s aim.

Therefore, this seizure constitutes an indirect expropriation because it does not satisfy the condition of article VI (b), so Aspatria violated the BIT Article VI (a).

2. Article V of the Aspatria-Rydal BIT

Article V of the Aspatria-Rydal BIT prescribes that each Party shall accord to investments treatment in accordance with customary international law, including fair and equitable treatment, full protection and security, and non-discrimination.

As proved on II-B, The elements of “fair and equitable treatment” can be analyzed in four categories; (a) vigilance and protection; (b) due process including non-denial of justice; (c) lack of arbitrariness and non-discrimination; and (d) the obligation of protection of the investors’ legitimate expectations (transparency and stability).
 And other term “full protection and security” and “non-discrimination” are interlocked examined together with “fair and equitable treatment”.

Concerning seizure of assets of ALEC, in particular, (c) lack of arbitrariness and non-discrimination are problem.

a, The seizure of such assets was a violation of Article V of the Aspatria-Rydal BIT

(c)Lack of arbitrariness and non-discrimination 

Lack of arbitrariness and non-discrimination means (i)discrimination contrary to international human rights, such as discrimination based on race or sex, or (ii)unjustifiable or arbitrary regulatory distinctions made between things that are alike or treating unlike things in the same way, or (iii)conduct targeted at specific persons or things motivated by bad faith or with an intent to injure or harass, or (iv)discrimination in the application of domestic law, or (v)nationality-based discrimination.
In this case, the seizure of assets of ALEC was done as soon as MDR’s bid for the rights to exploit the oil reserves within the EEZ of the Windscale Islands was rejected.
 Moreover, target of seizure was all of ALEC’s assets, which include the assets not directly related to the exploitation in the Islands and because of this seizure, it is possible to the losses of ALEC may be amounted to millions of dollars in revenue.
 From those facts, Aspatiria’s seizure targeted at ALEC motivated by bad faith or with an intent to injure or harass and application of NRA discriminately.

Therefore, the seizure of such assets was a violation of Article V of the Aspatria-Rydal BIT.

CONCLUSION AND PRAYER FOR RELIEF

For the forgoing reasons, the Kingdom of Rydal respectfully requests this Honourable Court to adjudge and declare as follows:

1. Rydal is permitted under international law to take steps giving effect to independence for the Windscale Islands because sovereignty over the Islands belongs to Rydal and/or the Islanders are entitled to independence as an exercise of their right to self-determination;

2. Rydal’s rejection of the MDR bid did not violate the Aspatria-Rydal BIT; and

3. Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of a Rydalian enterprise in Aspatria and the seizure of such assets was a violation of the Aspatria-Rydal BIT.

All of which is Respectfully Submitted
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