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Statement of Jurisdiction
   The Republic of Aspatria and the Kingdom of Rydal have submitted by Special Agreement their differences concerning the Windscale Islands, and transmitted a copy thereof to the Register of the Court pursuant to article 40(1) of the Statue. Therefore, both parties have accepted the jurisdiction of the ICJ.

 Question Presented

1. (a) Whether the Windscale Islands belongs to Aspatria, because Plumbland occupied the Islands, Aspatria succeeded the sovereignty from Plumbland which was based on the principle of uti possidetis juris, and Aspatria has protested continually.
(b) Whether the Islanders are entitled to independence based on the principle of self-determination or not. Whether a plebiscite carried out in the Islands is accepted or not. Whether Rydal may lawfully take steps giving effect to the independence of the Islands or not.

2. Whether Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT Article 4. Whether Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT Article 5.

3. Whether Rydal has standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company. Whether Aspatria violated the Aspatria-Rydal BIT or not.

Statement of Facts                                               　　     
The Windscale Islands (the Islands) are an archipelago in the Southern Hemisphere. The republic of Aspatria is a developed country which was a colony of the Kingdom of Plumbland. The Kingdom of Rydal is a developed country.

Captain Parrish, the commander of The Wansfell, the ship of Rydal, discovered the Islands in 1777. In the next year, a naval ship of Plumbland, The Salkeld, came across the Islands. Afterwards, Viceroy of Aspatria sent Lieutenant Ricoy to settle and claim the Islands on behalf of the King of Plumbland. Ricoy established a fort and settlement named Salkeld. In 1799, Ricoy and his men ordered back to Viceroyalty of Aspatria, because of the disturbance. Before they left, Ricoy left the flag of Plumbland and a notice at Salkeld.

In 1813, a naval ship of Rydal, HMS Applethwaite, was wrecked on the Islands. Admiral Aikton, the commander of HMS Applethwaite, and other survivors set about building named St. Bees. In 1815, The Unthank, a slave ship of the State of Sodor, drifted it the harbour at St. Bees. Admiral Aikton informed its crew that they had landed on Rydalian territory. The crew and former slaves swore loyalty to the Queen of Rydal.

In 1817, The Grizedale had been sent by the Viceroy of Aspatria to the Islands under Commander Crook. Admiral Aikton informed that Commander Crook and his men must leave at once or be subject to arrest. He chose to depart, protesting as he left at “the unfounded claims of foreign monarch” over the Islands.
In 1818, Plumbalnd learned of Rydal’s presence on the Islands and sent a letter to Rydal, protesting occupation of the Islands. Rydal replied that the Islands had been within the dominion of Rydal and Plumbland’s settlement was illegal.
In March 1819, the Rydalian ship, HMS Braithwaite picked up people who wished to leave the Islands. And Vice-Admiral Wikinson, who was the commander of HMS Braithwaite, remained as Governor.
In November 1819, Aspatria declared the independence. In the next year, The Aspatrian Constitution provided that the Islands were included in the new Republic of Aspatria and that all laws applied to the whole Aspatria’s territory.
In 1821, Plumbland and Rydal signed and ratified the Treaty of Great Corby. These countries had been under the war since 1814. The Treaty provides that Plumbland transfers the sovereignty over the Islands to Rydal.
In 1827, Rydal recognized the independence of Aspatria. The Aspatrian Ambassador noted that Plumbland had been the first to occupy the Islands and Viceroyalty of Aspatria administrated. All territories of Viceroyalty, including the Islands, devolved to the new State under the principle of uti possidetis juris. Rydal rejected all of Aspatria’s assertion.
In 1839, Plumbland recognized the independence. In the Treaty of Woodside which was ratified in 1841, Plumbland recognized Aspatria’s sovereignty over the Viceroyalty excluding the Islands and continued claim to the Islands.
Between 1845 and 1880, the Aspatrian Ambassador routinely reiterated claim to the Islands. Rydal, however, categorically dismissed Aspatria’s complaints. Meanwhile, a succession of Rydalian governors exercised control over the whole archipelago.
Between 1880 and 1910, Aspatria lodged no complaints concerning the Islands and made no attempts to assert control over them, because a series of coups d’état and counter-coups occurred.
Since independence, Aspatrian law has treated persons born on the Islands as citizens of Aspatria. They are free to enter Aspatria as citizens.
In 1945, Rydal joined the United Nations. Rydal designated the Islands a non-self-governing-territory and has fulfilled its obligations under article 73 of the Charter.
In 1949, when Aspatria joined the U.N., Aspatrian Ambassador sent a diplomatic note to the Secretary-General. According to the note, Aspatria has indisputable sovereignty over the Islands and trust that the member states and organs will call for Rydal to cede administration.
The U.N. Special Committee has regularly taken up the matter of the competing claims to the Islands. In 1980s, the Special Committee began allowing a delegation from the Islands to make presentations at the Committee’s meetings, despite Aspatria’s protest. A number of states regularly supported Aspatria’s claim to the Islands.
In 1985, Aspatria and Rydal signed a Treaty Concerning the Encouragement and Reciprocal Protection of Investment ("the Aspatria-Rydal BIT")
In 1991, the Natural Resources Act ("NRA") was passed in Aspatria. It regulates criminal offence and licenses to locally incorporated companies. The Rydalian Oil Company has channeled its Aspatrian business through ALEC. It is ROCO’s related corporation which was incorporated in Aspatria. ROCO owns 80% of the shares in ALEC, and the remaining 20% are owned by more than 5,000 shareholders of various nationalities. Over the years, ROCO provided machinery and capital for ALEC’s operations in Aspatria. In 1993, Aspatria granted ALEC a license to exploit oil deposits in the northeast province of Aspatria. ROCO was incorporated in Rydal in 1972, is a multi-national energy corporation.
In 1997, oil was discovered in the basin around the Islands.
Felix Monte de Rosa own MDR, an Aspatrian corporation engaged in the business of extracting and processing natural sources. Aspatrian government has granted MDR an exclusive license to extract the oil in the Windscale Islands.
In December 2006, the leader of the Assembly of Islands announced that the Rydalian government had approved an Assembly plan to invite and evaluate bids for the rights to exploit the oil reserves of the Islands. The Assembly received two bids, ROCO and MDR.
In October 2007, the committee of the Assembly recommended that MDR’s bid be approved. The Assembly rapidly endorsed the committee’s recommendation. But Governor Black invited the Assembly to reconsider its recommendation: She said that the future of the Windscale Islands lies with that community of States, led by Rydal, which shares a common history, culture, and values. On 14 November 2007, the Assembly approved the ROCO bid.
On 16 November 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC. ALEC violated NRA by participating ROCO’s bid. In connection with the criminal case, all assets of ALEC were seized. The underlying criminal case, Prosecutor v. ALEC, has not yet reached final decision. Most criminal cases in Aspatrian courts take between four and six years to conclude, with another two to three years for appeals.
On 3 December 2007, Monte de Rosa filed a judicial challenge in the courts of Rydal, but dismissed for lack of standing to sue. And the Supreme Court denied discretionary review on 22 August 2008.
A plebiscite was held on 6 December 2008. 76% of the Islanders had voted for independence, 18% for remaining with Rydal, and 6% in favour of prospective unification with Aspatria. The voter turnout was 93%. Following the plebiscite, First Minister Craven scheduled a session for Islanders independence.
Two States concluded the Special Agreement concerning the Windscale Islands.
Aspatria and Rydal have ratified the United Nations Charter, the Statute of the International Court of Justice, the Vienna Convention on the Law of Treaties, the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and the United Nations Convention on the Law of the Sea. Rydal is a member of the World Trade Organization ("WTO"); Aspatria has applied for WTO membership, but it has not been admitted.
Summary of Pleadings

1. (a) The Windscale Islands belongs to Aspatria. Plumbland which was a suzerain state of Aspatria, had occupied the Islands first because of the establishment of the settlement and the fort. Moreover, Plumbland did not abandon, so Plumbland had had the sovereignty over the Islands until the independence of Aspatria. When the independence, Aspatria succeeded the territory of Viceroyalty including the Islands, which was based on the principle of uti possidetis juris. Rydal cannot claim the sovereignty over the Islands which is based on the Treaty of Great Corby because the Treaty was ratified after the independence. And Aspatria has continued to protest to Rydal that the Islands belong to Aspatria and the sovereignty has not passed to Rydal.

(b) The Islanders are not entitled to independence because they don’t have the right to secession from Aspatria. Any license to secede must be interpreted very strictly because the territorial integrity and political unity of sovereign and independent States are sacred. The Islanders cannot secede from Aspatria because they don’t satisfy 2 requirements.
A plebiscite carried out in the Islands is not accepted. A plebiscite provided assistance by the UN has the value. The plebiscite in the Islands was not observed by the UN, so the fair actual condition of the plebiscite cannot be authorized objectively. Even if 76% of Islanders the Islanders had voted for independence, Aspatria can’t accept the result because the plebiscite lacked a guarantee of a fundamental human right.

Rydal may not lawfully take steps giving effect to the independence of the Islands. A legal procedure by Rydal to the Islands’ independence from Aspatria violates the principle of the sovereignty and equality, and the principles of non-intervention.

2.  First, national treatment provides that foreign investors will not be subject to discriminatory which is based on “one’s nationality” treatment by the host country. Rydal withholding its signature to an assembly recommendation that MDR’s bid is approved. 

Rydal didn’t protect MDR’s expectation. It can say that treatment of Rydal’s government more unfavorable for MDR than ROCO.

Second, Fair and equitable treatment provisions may be construed as no longer applicable solely to what would be considered egregious abuses of government power, or disguised uses of government powers for untoward purpose.

Rydal’s government didn’t act fewer damage to the MDR for a purpose to protect domestic business.

Rydal didn’t clearly explain why rejected MDR’s bid.　Rydal’s rejection is based on protecting ROCO.　Rydal’s rejection leads Island’ non-violent protests, so Rydal’s action that unilateral arbitrary don’t support by Island’s mind.

3.  Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC. Because ALEC is an Aspatrian company, there is no internationality of the dispute.   Aspatria did not violate the Aspatria-Rydal BIT. ALEC violated NRA, and Aspatria conducted the seizure in consistence with Aspatrian criminal code. So, the seizure the assets of ALEC were the use of enforcement jurisdiction. Moreover the seizure which Aspatria conducted was not the expropriation.
Aspatrian judicial procedure is not violate fair and equitable treatment, full protection and security, and non-discrimination, because there is no discrimination between Prosecutor v. ALEC case and other Aspatrian criminal cases.
Pleadings
I. Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria.

A. sovereignty over the Islands belongs to Aspatria.

1. Because Aspatria was a colony of Plumbland, some acts of Plumbland about the Islands until Aspatria’s independence belong to Aspatria.

Aspatria was a colony of Plumbland from 1610 until its independence. And Aspatria succeeded the Islands form Plumbland with its independence. Therefore, the need to prove at the following is that Plumbland had acquired and maintained the sovereignty over the Islands before Aspatria’s Independence.

(a). Plumbland occupied the Islands and acquired the territorial sovereignty first.

The Islands were first settled by Viceroy of Aspatria on behalf of the king of Plumbland. But Rydal “discovered” the Islands before the settlement of Plumbland.

One of the modes of acquisition called occupation is the appropriation by a State of a territory which is not at the time subject to the sovereignty of any State.
 Occupation requires four qualifications. First, the actor is the state. Second, the object is the territory which does not belong to any state. Third, the state needs to have the will of possession. Forth, the state needs to the effective occupation to determine the territorial sovereignty.
 In 18th century, Occupation became the established territorial title. However, the mode of acquisition called discovery was already not a title of territorial sovereignty, and constitutes an inchoate title only.
 Moreover, in generally, the title of peaceful and continuous display of state authority
 has understood as a form of the effective occupation.

Rydal discovered the Islands in 1777. So, Rydal did not acquire the territorial sovereignty over the Islands fully. Plumbland settled first the Islands. Of course, Plumbland is a state and the Islands did not belong to any states until the settlement of Plumbland. Plumbland had a will of possession and Plumbland settled the Islands with establishment of fort and settlement which named Salkeld. It means that, Plumbland had been effective occupation to the Islands. Therefore, Plumbland acquired the title of territorial sovereignty over the Islands.

(b). Plumbland had not abandoned the Islands between Ricoy and his men back from the Islands and Plumbland’s first claim against Rydal.

Plumbland ordered Lieutenant Ricoy and his men back to Aspatria because of the disturbances there. But they left the flag of Plumbland with a notice by Ricoy before they went back to Langdale which is the capital city of Aspatria.

If the sovereignty dispute is concluded, the court or arbitrator compares the evidence of applicant with that of respondent.
 For instance, a passive exercise of territorial sovereignty is superior to the lack of the exercise.
 The Court assesses the relative intensity of the competing acts of sate authority.

Plumbland left their flag and a notification. However, Rydal did not act as a manifestation of the sovereignty over the Islands before Plumbland claimed. That is to say, Plumbland did not abandon the sovereignty over the Islands.

2. Aspatria succeeded to all the territory of Viceroyalty including the Islands when the independence and Rydal cannot claim the sovereignty which is based on the Treaty of Great Corby.

(a). Aspatria succeeded to the Islands from Plumbland which was based on the principle of uti possidetis juris at the same time of independence.

The Islands belonged to Plumbland, administrated by the Viceroyalty of Aspatria before the independence of the Republic of Aspatria. Aspatria declared independence in 1819 and Aspatrian Constitution was established in the year following.

The principle of uti possidetis juris provides that new states will come to independence with the same borders that they had when they were administrative units within the territory or territories of one colonial power.
 This principle is not a special rule which pertains solely to one specific system of international law. It is a general principle, which is logically connected with the phenomenon of the obtaining of independence, wherever it occurs.
 In other words, the principle of uti possidetis juris is one of the general principles of international law and applied to any cases.

Aspatria was a colony of Plumbland. When Plumbland acquired the territorial sovereignty over the Islands, Plumbland had entrusted the Viceroyalty of Aspatria with the authority of administration. It means that the Islands was included the Viceroyalty of Aspatria. So, Aspatria succeeded to the Islands from Plumbland which was based on the principle of uti possidetis juris at the same time of the independence.

(b). Rydal cannot claim the sovereignty over the Islands against Aspatria, which was based on the Treaty of Great Corby.

Rydal and Plumbland ratified the Treaty of Great Corby after the independence and Aspatria’s constitutional law was established. But the Parties of the Treaty had not recognised Aspatria as a state when ratified.
The state as a person of international law should possess the following qualifications: a ) a permanent population; b ) a defined territory; c ) government; and d) capacity to enter into relations with the other states.
 In the qualification of “a defined territory”, the existence of fully defined frontiers is not required. This principle has been a general principle of international law.
 If the States finish the preparation of all qualifications, the states become the actor of international law. And the rec1ognition of the states has only the effect which ratification of the new states.
 According to the declaratory view on the recognition of the states, the legal effects of recognition are limited. In addition there is a substantial state practice behind the declaratory view.

When Aspatria became independence, Aspatria has a permanent population, a defined territory, government and capacity to enter into relations with the other states. Aspatria became one of the actors of international law at the same time of independence without recognition from any other states. It means that Aspatria have not been bound any treaties concluded by Plumbland since the independence. Therefore, Rydal cannot claim the sovereignty over the Islands, which was based in the Treaty of Great Corby.
3. The sovereignty of the Islands have not passed to Rydal because Aspatria has continued to protest.

Aspatria has protested that had the sovereignty over the Islands against Rydal since Aspatria became independent.
The role of protest is a declaration of intend of state which does not recognise definite insistence, action, or situation of the other states.
 Protest is the effective denial of acquiescence. In the Case of El Chamizal, Minutes of Meeting of the Joint Commission concluded that the plea of prescription should be dismissed, because the Mexican Government had done all that could be reasonably required of it by way of protest.
 In other words, continuous protest does not constitute the title of prescription or acquiescence. Moreover, in the Case of Pedra Branca/Pulau Batu Puthe, ICJ mentioned that the title might pass as a result of the failure of the State which has sovereignty to respond to conduct à titre de souverain of the other State.
 In fact, ICJ concluded that the sovereignty of Pedra Branca/Pulau Batu Puthe has passed to Singapore because of the lack of Malaysia’s claim (protest). So, the lack of protest constitutes the acquiescence of the status quo. However, the lack of protest does not constitute the acquiescence, if the state is impossible to protest.

Aspatria has protested about the sovereignty over the Islands to Rydal since became independence. Between 1880 and 1910, Aspatria had not protested against Rydal. Aspatria, however, had been impossible to protest because a series of coups d’état and counter-coups which were led by a serious political and economic crisis had occurred. In other words, no one can presume the acquiescence of Aspatria. Therefore, the sovereignty over the Islands has not passed to Rydal.
B. The Islanders are not entitled to independence based on the principle of self-determination.

1. The Islanders are not entitled to independence because they don’t have the right to secession from Aspatria.

The right to secession on self-determination is defined that a group of peoples which are in an existing sovereign and independent state, secede from territory of their state in order to avoid government of their state,
 and they win the establishment of a sovereign and independent State, the free association or integration with an independent State or the emergence into any other political status freely determined. Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States with the Charter of the United Nations disclaimed any intent to authorize or encourage the dismemberment of states.
 Any license to secede must be interpreted very strictly
 without satisfying requirements, because the territorial integrity and political unity of sovereign and independent States are sacred. Furthermore, if the right to secession were to be accepted without limitation, abuse of the act of the right to self-determination would cause instability of existing international public order and destruction of peace by fractionation of States.
 Saving clause, in 7th paragraph of the principles equal rights and self-determination of peoples of the Declaration, define requirements for the exercise of the right to secession, as follows: (i) A group of peoples in a sovereignty and independent States are subject to discrimination by race, creed and colour. (ii) The government of a sovereignty and independent States is not ‘representative’ of the peoples. ‘representative’ of the peoples means that the government grant equal access political decision-making process and political institution to any groups on the ground of race, creed or colour.
 Therefore, if a government is at the high end of the scale of democracy, the only self-determination claims that will be given international credence are those with minimal destabilizing effect. If a government is extremely unrepresentative, much more destabilizing self-determination claims may well be recognized.

In this case, (i)Aspatrian constitution established since 1820 applies for the Islanders, so the constitution regards the Islanders as citizens of Aspatria, There is no fact that the Islanders have been violated their right by race, creed and colour most seriously and institutionally by the government of Aspatria. Therefore, requirement(i) is not fulfilled. 

(ii)The Assembly of the Islands is made up of peoples who were elected by universal suffrage. The Assembly subject to the approval of the Governor appointed by Rydal as the King’s representative. Although sovereignty over the Islands belongs to Aspatria, the Governor retains sole authority to act. Actually, the expression of the Assembly to Aspatria has not conducted because of control by Rydal. In other words, the cause that the Islanders couldn’t have access political decision-making process, is not denial of representative of the Islanders by Aspatria, but illegality control by Rydal. Therefore, Aspatria don’t deny “representative” of the Islanders.

Accordingly, requirements(i)(ii) are not fulfilled. Therefore, the Islanders are not entitled to independence because they don’t have the right to secession from Aspatria.

2. A plebiscite carried out in the Islands is not accepted.

A plebiscite is one of the most democratic means on a process of the exercise of the right to self-determination, but it has problems of operation and democratic matter.
 According to the case of Togoland and Cook Islands and more, a plebiscite which decided for a territorial change carried out under monitoring by the United Nations(hereinafter, UN). The purpose of assistance by the UN makes a plebiscite into be exercised of expression of peoples’ desire, and that the exercise of the right to self-determination is free and wisely known.
 A plebiscite provided the assistance by the UN is guaranteed fundamental human rights such as the right of voting freely, fairly and non-distinctly.
 They can expect fairness observation by the UN. In 1990, the “Enhancing” resolution, for the first time, the General Assembly “Affirms the value of the electoral assistance that the United Nations has provided at the request of Member States, in the context of full respect for their sovereignty”.
 According to this resolution, a plebiscite provided assistance by the UN has the value, and the UN should also respect for Member States’ sovereignty, so the UN may not intervene without the request of Member States.

In this case, a plebiscite in the Islands carried out by an assembly in the Islands without consent by Aspatria. This plebiscite was not observed by the UN, so the fair actual condition of the plebiscite cannot be authorized objectively. After all, Aspatria didn’t give consent for the plebiscite in the Islands, so the UN may not assist the plebiscite. Accordingly, the plebiscite which was not assisted by the UN doesn’t have the value. There is a strong possibility that peoples in the Island have been reported unilateral information under circumstances that ILSA organize a number of public rallies. 

Therefore, even if 76% of Islanders the Islanders had voted for independence, Aspatria can’t accept the result because the plebiscite lacked a guarantee of a fundamental human right.

3 . Rydal may not lawfully take steps giving effect to the independence of the Islands.

(a). The legal procedure by Rydal to the Islands’ independence from Aspatria violates the principle of the sovereignty and equality, and the principles of non-intervention. 

In case a part of peoples of a state insist on the secession and independence without consent by the state to which they belongs, approval by a third state violates the principle of the sovereignty and equality. The 1970 Declaration on Friendly Relations,
 the principle of equal rights and self-determination of peoples, the 8th paragraph provides that Every State shall refrain from any action aimed at the partial or total disruption of the national unity and territorial integrity of any other State or country. The Declaration, the principle of sovereign equality of States (d) provides that “The territorial integrity and political independence of the State are inviolable.” Article 2 (1) of the UN Charter
 provides the same principle. Common Article 1 (1) of the International Covenants on Human Rights
 provides the right to self-determination. Human Rights Committee, General Comment 12, Article 1,
 show that “all States parties to the Covenant should take positive action to facilitate realization of and respect for the right of peoples to self-determination. Such positive action must be consistent with the States’ obligations under the Charter of the United Nations and under international law: in particular, States must refrain from interfering in the internal affairs of other States and thereby adversely affecting the exercise of the right to self-determination.” This comment indicates the principle of non-intervention in the domestic matters provided in Article 2(7) of the UN Charter.

In this case, Prime Minister Abbott issued to the Islands that its sovereignty belongs to Aspatria, a statement indicating that the King of Rydal and His Government endorse the outcome of the plebiscite and pledge the full support of Rydal in assisting the Islanders’ transition to independence. This statement violates the right to choose the establishment in Aspatria, so this violates the principle of sovereignty and equality, and the principles of non-intervention in the domestic matter. 

Therefore, Rydal may not lawfully take steps giving effect to the independence of the Islands.

II. Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT.

MDR’s bid means the expectation of gain or profit. It can be considered to be “Investment”. MDR is Aspatria’s enterprise. It can say that MDR is “Investor of a Party”. Therefore, MDR is subject to the Aspatria-Rydal BIT.

A. Rydal’s action concerned violates the Aspatria-Rydal BIT Article4.
Generally, one of the main expectations arising from an investment agreement is that foreign investors will not be subject to discriminatory treatment by the host country, including through legal, administrative or other decision-making. The principle of non-discrimination is usually formulated in a provision on national treatment that requires treatment “no less favourable” than that provided to domestic investors “in like circumstances”.
 “Like” circumstances becomes an important premise of the application of the national treatment standard.
 It’s mean whether the domestic and foreign business in question were in commercially competitive sectors.

In this case, it can say that Aspartia-Rydal BIT provides each states of a party for national treatment obligation. This provision include to concept “before investment” and “after investment.”  Now, there is not texts like as “ business action on investment.” It means only after investment. Therefore this time MDR can be protected in before investment.
National treatment objects forbid the discrimination which is based on “one’s nationality”.
 There are two understanding.  First, as a purpose and a function of national treatment between domestic investor and foreign investor can be treated equally. Second, not equal point of view of competition condition but a measure of policy, fair and rational from host states.
In Occidental
 case, it will violate national treatment when even if government treat same running a business, can’t explain why there are distinction. Arbitration of UPS
 says that necessary to prove violation national treatment are some conditions. First, the treatment given by government is about settlement, acquisition, expansion and management. Second, foreign investor or property are “in like circumstances” with domestic investor or property. (When an enterprise is not “in like circumstances” not violate national treatment even if an enterprise is treated difference from government. Third, the government’s treat foreign investor or property more disadvantage than domestic investor or property.
In this case, Rydal’s government give treat to MDR planned to build a facility in the Islands, get a bid and to employ Islands as part of the enterprise and MDR’s expectation.
Also, MDR which has Aspartia’s nationally and ROCO which has Rydal’s nationally are “in like circumstances”.
Because they are bidding qualify, so MDR meet two conditions.
In before investment, Rydal withholding its signature to an assembly recommendation that MDR’s bid is approved. It can say that Rydal’s government  treatment more unfavorable for MDR than ROCO.
Considering the circumstances, Rydal’s action concerned violates the Aspatria-Rydal BIT Article4.

B. However the committee of the Assembly recommended that MDR’s bid be approved, Rydal’s rejection violate the Aspatria-Rydal BIT Article5.

Generally some treaty of protection foreign investment provides fair and equitable treatment between two states. Fair and equitable treatment is not related to the circumstance in host country but treaty itself establish it. In order to this provision, investors can spread out a business abroad. Fair and equitable treatment provisions may be construed as no longer applicable solely to what would be considered egregious abuses of government power, or disguised uses of government powers for untoward purpose, but to any open and deliberate use of government powers that fails to meet the requirements of good governance, such as transparency, protection of the investor’s legitimate expectations, freedom from coercion and harassment, due process and procedural propriety and good faith.

International law only required that foreigners be treated no less favourably than were nationals
. Mean of provisions have two opinions. (i)”Fair and equitable treatment standard” by linking it to the minimum standard required by international law.
 International minimum standard according to which the States have to accord to aliens certain rights･･･even in the case they would deny the same treatment to their nationals.
 (ii)The terms “fair and equitable treatment” envisage conduct which goes far beyond the minimum standard and afford protection to a greater extent and according to a much more objective standard than any previously employed form of words.
 Then the state doesn’t always not treat unfair and inequitable to deny to investor the rights which a national enjoy. Hence, in this case MDR require treat of Rydal’s government behind treat.
A matter of Myers
 judgment, Canada government didn’t act fewer damage to an accuser for a purpose to protect domestic business but do action of export prohibition. The tribunal held that a breach of the fair and equitable treatment standard, in Article 1105 of NAFTA, “occurs only when it is shown that an investor has been treated in such an unjust or arbitrary manner that the treatment rises to the level that is unacceptable from the international perspective”.
 When the state deal with discriminatory foreign business and can’t post rational reasons, the state violates fair and equitable treatment.
Aspatria-Rydal BIT is treaty with concerning the Encouragement and Reciprocal Protection of investment. This expectation is getting the acquiescence of both governments if MDR is to get oil from the Islands, to be able to provide them with infrastructure, employment and prosperity.
In this case, Rydal’s government reject of MDR’s bid to protect ROCO. Rydal say that the future of the Windscale Islands lies with that community of state, led by Rydal. On a unilateral conclusion, MDR which has Aspatria’s nationality was rejected by Rydal on purpose. Moreover afterward, the controversy surrounding this conclusion sparked non-violet protests across the Island. This case Rydal’s action that unilateral arbitrary don’t support by Island’s mind. It is considered egregious abuses of Rydal’s government power.
Therefore Rydal’s rejection violates the Aspatria-Rydal BIT Article 5.

III. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.

A. Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC.

1. ALEC is a company having the nationality of Aspatria. 

In a general international law, the nationality of the company is a domestic jurisdiction matter. Each country can decide freely　the nationality of the own country company based on a national law .

In this case, in 1993, Aspatria granted A & L Exploration Corporation (hereinafter ALEC) a license to exploit oil deposits in the northeast province of Aspatria. The licenses are restricted to locally incorporated companies. So, it can be said Aspatria treated ALEC an Aspatrian company. 

Thus, ALEC has the nationality of Aspatria.

2. Rydal is unable to exercise diplomatic protection. 

Diplomatic protection right is an elementary principle of international law that a State in entitled to protect its subjects, when injured by acts contrary to international law committed by another states, from whom they have been unable to obtain satisfaction through the ordinary channels.
 In the Barcelona Traction case, ICJ is judged as follows on the company's right to diplomatic protection. In allocating corporate entities to States for purposes of diplomatic protection, international law is based, but only to a limited extent, on an analogy with the rules governing the nationality of individuals. The traditional rule attributes the right of diplomatic protection of a corporate entity to the State under the laws of which it is incorporated and in whose territory it has its registered office.
 And Article 9 of Draft Articles on Diplomatic Protection, 2006 regulates State of nationality of a corporation. For the purposes of the diplomatic protection of a corporation, the State of nationality means the State under whose law the corporation was incorporated. However, when the corporation is controlled by nationals of another State or States and has no substantial business activities in the State of incorporation, and the seat of management and the financial control of the corporation are both located in another State, that State shall be regarded as the State of nationality.

In this case, The ALEC was incorporated in Aspatria. And, Aspatria granted ALEC a license to exploit oil deposits in the northeast province of Aspatria in 1993. The Natural Resources Act which passed in Aspatria in 1991 restricts licenses for the exploitation of energy resources in Aspatria to locally incorporated companies. Therefore Aspatria treats ALEC as Aspatrian country .But, here is a problem that Rydal may also claim nationality of ALEC. So, in addition to proved above, examine the exception that whether the corporation is controlled by nationals of another State or not. Surely, ROCO owns 80% of the shares in ALEC, but the remaining 20% are owned by more than 5,000 shareholders of various nationalities. And following the enactment of the NRA, ROCO has channelled its Aspatrian business through ALEC, over the years providing machinery and capital for ALEC’s operations in Aspatria. So, the seat of management and the financial control of the corporation are both located in Rydal.  But, substantial business activities was always in the State of incorporation, Aspatria.

Therefore Rydal is unable to exercise diplomatic protection.

B. Aspatria did not violate the Aspatria-Rydal BIT.

1. ALEC violated NRA by taking action inconsistent with an exclusive government license.

The Natural Resources Act ("NRA") which was passed in Aspatria regulate it a criminal offence to take any action inconsistent with an or patent concerning natural resources. When ROCO participate to the bid, ROCO listed the existing equipment, personnel, and assets of ALEC located in Aspatria as resources that would be used to extract and process the oil. ALEC violated the NRA by circumventing the Aspirin license and claiming access to the same oil reserves in materially participating in the ROCO bid, that are the subject of that license under a purported grant from the government of Rydal. Because, Aspatrian government had already granted MDR an exclusive license to extract oil from the basin around the Islands, when Rydal government invited an evaluated bids. So, ALEC’s act was inconsistent with an exclusive government license.

Thus, ALEC violates NRA.
2. The seizure the assets of ALEC were the use of enforcement jurisdiction and it was conducted in accordance with the due process of law.

In a general international law, the national jurisdiction is divided into legislative jurisdiction and enforcement jurisdiction. A right to perform the investigation, seizure,　and arrest are included in enforcement jurisdiction.

In this case, the Prosecutor asked the court to seize all assets of ALEC within Aspatria. The administrative petition referenced in paragraph 57 was filed pursuant to section 117-10 of the Aspatrian Criminal Code, which sets forth a procedure by which the Public Prosecutor of Aspatria may petition an administrative court for an order to seize any assets which might be used to further, to promote, or to conceal criminal conduct alleged in an underlying criminal case. Finally ROCO’s bid was accepted, so ROCO will use existing equipment, personnel, and assets of ALEC located in Aspatria. It means to promote criminal conduct alleged in an underlying criminal case.

Thus, application which the court granted was consistent with Aspatrian Criminal Code. Based on this application, Aspatrian federal police seized all assets of ALEC that could be found within Aspatrian territory. So, seizure of assets of ALEC by Aspatria is the use of the enforcement jurisdiction. And it was followed by due process of law. Furthermore, the administrative court’s order was necessary to preserve the status quo until the criminal court is able to deliver its final judgment. 

Thus, seizure the assets of ALEC were the use of enforcement jurisdiction.

3. The seizure which Aspatria conducted was not the expropriation.
(a). The seizure the assets of ALEC are not the expropriation.

In a general international law, the expropriation is understood as follow; Expropriation is not only open, deliberate and acknowledged takings of property, such as outright seizure or formal or obligatory transfer of title in favour of the host State, but also covert or incidental interference with the use of property which has the effect of depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected economic benefit of property even if not necessarily to the obvious benefit of the host State.
 Moreover, normally a seizure which is ordered by the national courts do not qualify as a taking, and also seizure were taken under the due process of law.

In this case, seizure was conducted under the permission of the court. And Aspatrian federal police seized all assets of ALEC that could be found within Aspatrian territory. So, seizure were taken under the due process of law.

Thus, the seizure the assets of ALEC are not the expropriation.

(b). The seizure the assets of ALEC are not the indirect expropriation.

Proprietary rights stop with an investor, but say in particular a thing having a property having the effect that the use of the property right, enjoyment or disposal or management and rule are robbed of with indirect expropriation. Acknowledgement of indirect expropriation has two standard. One is judging from the Purpose of seizure. According to this, a non-discriminatory regulation for a public purpose, which is enacted in accordance with due process and, which affects, inter alios, a foreign investor or investment is not deemed expropriatory and compensable unless specific commitments had been given by the regulating government to the then putative foreign investor contemplating investment that the government would refrain from such regulation.
 Another is judging from effectiveness of seizure. According to this standard, Expropriation requires a substantial deprivation.

In this case, seizure were taken under the due process of law. Furthermore, the administrative court’s order was necessary to preserve the status quo until the criminal court is able to deliver its final judgment. So, seizure the assets of ALEC was for the purpose of not letting continuity violation of Aspatrian law by ALEC. It may be said that measures are not so severe in light of their purpose that they cannot be reasonably viewed as having been adopted and applied in good faith, non-discriminatory measures of a Party that are designed and applied to protect legitimate public welfare objectives

Therefore, the act of Aspatria is not the indirect expropriation.

4. Aspatria did not violate Aspatria-Rydal BIT article5

In general, unfair delay of judicial procedure is the problem of fair and equitable treatment. A denial of justice could be pleaded if the relevant courts refuse to entertain a suit, if they subject it to undue delay, or if they administer justice in a seriously inadequate way.
 

In this case, on 16 November 2007, the Public Prosecutor of Aspatria filed criminal charges against ALEC under the NRA. It had been passed only two years since judicial procedure was started.　According to reports from several independent international NGOs, most criminal cases in Aspatrian courts take between four and six years to conclude, with another two to three years for appeals. So, there is no difference between Prosecutor v. ALEC case and other criminal case.　Thus there is no discrimination.

Therefore, Aspatrian judicial procedure is not violate fair and equitable treatment, full protection and security, and non-discrimination.
IV. Prayer for Relief

 For the abovementioned reasons, the state of Aspatria respectfully requests the Court to adjudge and declare that:

 1) Rydal may not lawfully take steps giving effect to the independence of the Windscale Islands and must cede administration over the Islands to Aspatria because:
a) sovereignty over the Islands belongs to Aspatria; and
b) the Islands are not entitled to independence based on the principle of self-determination
2) Rydal’s rejection of MDR’s bid constituted a violation of the Aspatria-Rydal BIT
3) Rydal does not have standing to invoke the Aspatria-Rydal BIT to protect the assets of ALEC, an Aspatrian company, and in any event, Aspatria did not violate the Aspatria-Rydal BIT.
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